Freedom, Peace and their Guarantees
-From the Viewpoint of the Constitution of Japan-

Keny1 URrATA

INTRODUCTION

The main theme of this paper is “Freedom, Positive Peace
and the Social System.” To clarify this subject I would like to
consider some interpretations of the meaning of ‘“‘“freedom” and
“peace,” and to try and see what is meant by ‘“‘guaranteeing”
them. To this end I would like to set out some details of how
Japan understands freedom and peace, and how they are guar-
anteed in relation to Japan’s present situation. Finally, I would
like to consider a few problems related to these themes. Before
going any further, however, [ should perhaps clarify what I mean by
“from the viewpoint of the Constitution of Japan.” By this I mean
the position of the people dominating the constituent power,?
taking into account the spirit of the Potsdam Declaration with
its criticisms of the Fifteen Year War. In short the standpoint
of the Japanese common people.?

I. TWO CONSTITUTIONS OF JAPAN

Before moving to a consideration of “freedom,” I feel it would
be useful to compare and contrast the Constitution of Japan
(the Showa Constitution) and the Constitution of the Empire
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of Japan (the Meiji Constitution).

One hundred and thirty years ago the ‘“black ships” came
to Japan’s shores, changing the policy of virtual self-imposed
isolation which Japan had been following for more than two
and a half centuries. Shortly after this, the shogunate and its
feudal clan government collapsed, being replaced by the mod-
ern Emperor system (Tennoism from Tenno meaning Emperor)
in the Meiji Restoration.

Faced with the problems of controlling the popular pressure led
by the Popular Movement for Democracy and Civil Liberties and
reforming the unequal treaties being forced on her, the newly-
established government issued an Imperial Rescript on the subject
of “The Gradual Formulation of Constitutional Policy.” Following
a Prussian-style constitution, Japan’s leaders at that time decided
to adopt the doctrine that sovereignty rested with the monarchy.
Shigenobu Ohkuma® and other members of the House of Coun-
cilors who were advocating the adoption of a British-style constitu-
tion were dismissed, and Azusa Ono,* protesting at the dismissal of
Ohkuma, resigned his post in the government. This occurred in
Meiji 14 and one year later Ohkuma founded the Tokyo Professional
School, the predecessor of the present Waseda University.

The Meiji Constitution was promulgated by the Emperor
in 1889. This constitution guaranteed freedom to landowners,
capitalists, and the imperial bureaucracy and ensured their prof-
its. Under the Meiji Constitution the use of sovereign power
rested in the hands of military and civil officers, so that the power
of the members of the House of Representatives, who were e-
lected by popular vote, was strictly subservient to the oligarchy.
The subjects had no freedom, and in practice carried the burden
of bringing to fruition the state’s policy of building up “a rich
country with a strong army.”

As Japanese capitalism continued to develop, a certain degree
of progress was made towards parliamentary government and
meaningful democratic participation, but following the Showa
Panic of the 1930s, Japan moved into the condition of wartime
state-monopoly capitalism and the military faction under the
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aegis of the Emperor autocratically started to control govern-
ment affairs without reference to the Constitution. So the gains
made by the Meiji Constitution were lost at the time of the Fif-
teen Year War (1931-1945). In short, the Meiji Constitution
was not designed to emancipate the people of Japan and offer
them peace; therefore, they had no legal guarantees to freedom
and peace.

Before the establishment of the Showa Constitution Japan
had to experience such historical events as its defeat at the end
of the war with atomic bombs.® Having accepted the Potsdam
Declaration of 1945, sovereign power was transferred from the
emperor to the people of Japan: then the postwar reforms under
the occupation, and the establishment of a pacifist government
through the free will of the people followed. However, although
the people held the constituent power, the U.S.A. had a great
influence upon the drafting of the constitution. At the same
time the military faction and parasitic landowners were cleared
from the political stage, and the power of the Zaibatsu (the clique
controlling industry, business and finance) was heavily damaged.
However, even after these reforms, capitalism and bureaucracy
still remained, but in a reorganized form.

In order to promote the dignity of man Japan chose pacifism
and democracy. Freedom and peace were to be guaranteed under
a democratic system of government.

The success of the Chinese Revolution after the War, how-
ever, led America to devise her policy of using Japan as a main
springboard for American strategy in Asia, encouraging the rear-
mament of Japan. This American policy was, in fact, contra-
dictory to Article 9 of the Japanese Constitution, which renounces
war, and prohibits the maintenance of armed forces as well as
other war potential. Japan acceded to the American policy and
agreed to the peace treaty, signed by a majority of the combat-
ants, (but excluding, for example, the U.S.S.R. and China), and
the Japan-US Security Pact. Legally, Japan regained her inde-
pendence from occupation with her accession to these agreements.
However, despite this independence, autonomy in the fields of



FrREEDOM, PEACE AND GUARANTEES 25

military and foreign policy was severely restricted.

The liberal democracy instituted by the Showa Constitution
provided a fertile soil for the postwar restoration of Japan and
the rapid -growth of the Japanese economy, providing a close
parallel to the case of West Germany. It is commonly accepted
that pacifism has contributed greatly in helping Japan become
what she is now. With the Showa Constitution freedom and peace
were made subject to the control of the people. However, we
must realize that in practice freedom and peace have to be guar-
anteed through total democratic participation and popular move-
ments.

II. FREEDOM

1. Two main-streams can be observed in the development of the
concept of freedom. One is represented in the Declarations of
Rights by Liberal States, as in the cases of France and America
after their respective Revolutions. This stream, in turn, embodies
two underlying concepts, typically expressed by John Locke:
natural rights and the social contract.® In the American Decla-
ration natural rights are described as “life, liberty and the pur-
suit of happiness.”” In the French Declaration of 1789 natural
rights are articulated as “liberty, property, security and resistance
to oppression.” The common denominator is a denial of the
state’s right to infringe on the individual’s freedom. Should the
state infringe on the citizen’s rights, as a consequence of the social
contract, then the people have the right to overthrow such a gov-
ernment (the right of resistance or revolution).

The second of our streams appears in the Declaration of Rights
by Welfare States (Social States), where various social rights are
guaranteed by the state. The first appearance of such a concept
is found in Jacobinism,” where the concept is expressed that
property rights should never impinge on a fellow countryman’s
rights to liberty, security and property. Any conduct which vi-
olates these rights is seen as essentially unlawful. Therefore, the
state considers it its duty to protect socially weak groups from
violation in these areas. This duty of the Welfare State (Social



26 WASEDA BULLETIN OF COMPARATIVE LAw Vol. 2 1982

State) was first promoted in the Weimar Constitution, promul-
gated just after World War I, and was commonly accepted in new
constitutions by European nations, and Japan, after World War
I

The first concept of freedom we have examined encompasses
the idea of the individual’s freedom from the restrictions of the
state’s power. If we consider that freedom in this case is when
the state does not intervene in personal freedom, then we may
call this “negative freedom.”

In turn, our second concept of freedom upholds the freedom
of social groups through the application of the state’s power a-
gainst the encroachment on their freedom by any other social
group. We may, therefore, call this “positive freedom.”® There
is, of course, the third notion of freedom —active freedom—,
which means that the people as members of the state have the
power to take part in state activities, that is the right to an elec-
tion franchise.

2. The Meiji Constitution approved the concept of active free-
dom to a limited number of the adult men, but did not recognize
the concept of positive freedom. Moreover, it did not even tol-
erate negative freedom. For instance, freedom of worship could
be restricted by both Parliamentary and Administrative legislation.
In other words, the Meiji Constitution was a system of no free-
dom.

In comparison to this, the Showa Constitution advances the
system of freedom. Stress is laid upon the rights to liberties to
protect individual freedom from restrictions by the state. The
Constitution also recognizes the state’s power to control social
powers. So, how is freedom, in practice, guaranteed?

(1) Negative freedom (Modern freedom) — including personal,
mental and economic freedom has now taken firm root in Jap-.
anese soil. For example, any law that may infringe this kind
of freedom requires careful examination from the point of view
of its constitutionality. On the other hand, however, any popular
rights movement which may be considered to interfere with the
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Japan-US Security Pact, or the concept of monopolistic capitalism

suffers, in practice, severe restraints in the fields of politics, the
media and education. As examples one may cite the censorship
of school textbooks and the regulation of election campaigns.

(2) Positive freedom (Contemporary freedom) is probably not
well entrenched in Japan yet, as compared with the other devel-
oped capitalist nations. For numerous examples the state of the
Japanese Social Security - system, the educational environment,
working conditions, and the restrictions of the labour union move-
ment may by examined. A particular instance that may be quoted
is in the case where the Supreme Court judged that the freedom
of private companies to pursue profits should be considered as
ashigher priority than the rights of a worker to maintain the
thoughts and creed held by him at the time of his employment.
The problem here boils down to: ‘“Can the Constitution be en-
forced at one’s place of work?” and, in fact, the Supreme Court
decision in this case® received strong criticism from both the labour
unions and law scholars.

(3) With the rapid growth of scientific technology after the War
the new pressures on social structures were hard to absorb, lead-
ing to the perilous situation now facing Japan in terms of human
freedom. Consequently there was a marked increase in concern
for legal safeguards, and the notion of New Human Rights has
been called into existence. Areas of particular concern in this
field are:
a) the right to know: the right to knowledge about infor-
mation held by the government;
b) the right of privacy: the right of everyone to ask for dis-
closure and modification of information about oneself.
To these examples some scholars have suggested other areas of
concern, including the right to a good environment and the right
to peace. At present measures designed to approve some of these
rights to information are under consideration, through both state
laws and local ordinances.

3. Let us examine some freedoms still to be achieved. Since
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human beings appeared on earth there has always been a desire
to be free from all restrictions and to develop one’s personality.
In a modern society, in other words a capitalist society, restric-
tions stem not only from a generalized alienation but also from
all forms of economic exploitation. Freedom from exploitation
would necessitate a social revolution as well as a political revolu-
tion. However, I am not now concerned with the necessary and.
sufficient conditions for a social revolution in contemporary
Japan. Rather I am seeking to find out what it is that opposes
freedom of the people, by which I mean the point of maximum
development of human ability, and personal independence of
the producer from capital, and how this opposition should be
overcome.

Given this definition I would like to point out four dangerous
systems of social control, any one of which has the potential to
kill freedom:

1) a military bureaucracy;

2) an executive bureaucracy;

3) a bureaucracy of gigantic private enterprises;

4) a system of American control over Japan under the guise

of the Security Pact.
These systems have several features in common, of which I would
like to draw attention to four only:

the power implicit in:

a) authority and coercion;
b) money;

¢) technology;

d) information.

If the freedom of the people were to be replaced by any of
these powers, freedom would no longer exist. So what must the
people do in order to avoid such a situation?

From the point of view of the Constitution of Japan, the
following solutions suggest themselves:

1) The acquisition of four kinds of concrete freedom by

the Japanese people:
a) Individual human freedom — this includes the various
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2)

3)

categories of human rights stated in the Declara-
tions of Rights of Liberal States;

b) Political freedom for citizens — including the suf-
frage defined in the Declaration of Rights of Free
Nations;

c¢) Freedom of Existence as a member of society —
encompassing the social rights in the Declarations
of Rights of Welfare States (Social States);

d) Freedom of Nations — which means the right to
self-determination of a people and the right to choose
a social system approved by the International Cov-
enants on Human Rights.

These suggested acquisitions contain examples of both
positive and negative freedom. However, it is probably
inappropriate for us to lay too much stress on the con-
cept of positive freedom which is intended to guarantee
social rights. Speaking of the rights to information, for
example, this concept of positive freedom may lead to
too easy a situation for the government in its control
over the private mass media. Furthermore, we may be
brought closer to the dangerous situation where the im-
portance of individual human freedom is underestimated.
However, this is not to say that state control over private
power is unnecessary. Many of the evils caused by eco-
nomic monopolies (whether ‘“de facto” or “de jure”)
should be restricted by the power of the state. The per-
sonal independence and mental autonomy of workers
must be guaranteed at their place of work. As well as
these guarantees, the degree of restraint on the political
freedom of members of a labour union should be kept
within the limits of minimum necessity.

III. PEACE

1. The spirit of the French Revolution can be summed up in
the Declaration of the Renouncement of Aggressive Wars: ‘The
People of France renounce all aggressive wars and the use of force



30 WASEDA BULLETIN OF COMPARATIVE LAw Vol. 2 1982

against the freedom of any nation.” (Constituent Assembly, May
22, 1790)10

After World War I, the ideology of Bourgeois Democratic
Revolution was clearly articulated in the Kellogg-Briand (Antiwar)
Pact of 1928.1! However, with the Second World War mankind
experienced the agony of total war, where mankind itself became
a victim of war, and learned at first hand the brutality of nuclear
weapons, which at the same time pointed to the fragility of human
existence. Moral justification became a relative concept under
the potential threat to human existence, and the value of peace

and the non-existence of war were stressed. International law after
World War II illegalized war,'? and most post-war constitutions,
including the Japanese Constitution, recognized the principle of
illegalization of war as part of the intrastate law.

However, peace when considered only as the non-existence of
war can be called “‘negative peace.” The mounting distress of
people in the Third World countries after the Second World War,
where little benefit accrued to their existence, despite the absence
of war, led to a distinction being made between “negative peace,”
and the realization of social justice which has been called “positive
peace.” Indeed “positive peace” can be seen as freedom from
poverty, oppression and racial discrimination.!3

This concept of ‘“‘positive peace” is recognized in the pre-
amble to the Constitution of Japan, where it is stated that all
the people of the world have the right to live in peace, free from
fears and want. In other words, the concept articulated there
is not only the right to be free from direct violence (such as war),
but also the right to freedom from structural violence such as
poverty, oppression, racial discrimination and social injustice.!4

2. The superiority of the military under the Meiji Constitution
was reflected in the fact that the Army and the Navy were both
placed directly under the control of the Emperor. In fact, the
military authorities at that time requested the “independence”
of the Army and the Navy from parliament and the government,
articulating their own primacy. The state acquired a monopoly of
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military power by the introduction of conscription.

A complete antithesis to this was introduced under the Showa
Constitution, where Japan was not only declared to be a nation
of peace, but this was also enshrined in the Constitution. Even
now, however, the historical reasons for the incorporation of
Article 9 into the Constitution are not clearly recognized, and
its author is still a subject of debate. The historical fact is that
the Pacifist Constitution grew from the grim experiences of World
War II, where 50 million lives were lost. The Potsdam Declara-
tion, setting forth the conditions for the end of the war, was issued
in July, 1945, but it was not accepted by the Japanese govern-
ment until after the atomic bombs had destroyed Hiroshima and
Nagasaki. The reason for this procrastination was Japan’s attach-
ment to the substance of the Tenno Regime. It is impossible
for us to understand the meaning of a Pacifist Constitution for
Japan without bearing in mind the following factors: the dev-
astation through atomic bombing; the assaults on other Asian
countries during the Fifteen Year War; the belligerent policies
of Japan after the Sino-Japanese and the Russo-Japanese wars,
and lastly Japan’s reflection on these factors.

The pacifism of the Constitution of Japan follows International
Law, where its foundation depends on the collective security, in
the real sense, offered by the United Nations, and the declara-
tion of the illegality of war. Moreover, the Constitution goes
further than International Law in its quality. What I mean by
“goes further” may be summarized as follows:

guaranteeing security and existence by trusting in the justice

and the faith of peace-loving nations;

denying the right to belligerency and renouncing all wars

and from these, Japan’s refusing to maintain any kind of war

potential.
Thus Japan declares her intention to end militarism, to prohibit
the maintenance of war machinery and to devote herself whole-
heartedly to the principle of international cooperation. As well,
the Constitution recognizes that all people in the world have the
right to live in peace, free from fear and poverty.
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This pacifism is closely linked with contemporary constitu-
tionalism —a form of democratic government respecting funda-
mental human rights. It is this combination of democracy and
total pacifism which seems to me the typical form of Japanese
constitutional pacifism. Some features of this form of constitu-
tion are that:

1) All government policies and political and social systems

are directed to guaranteeing the right to live in peace.

2) Should the right to live in peace be violated in some way,
the Courts must examine any relevant laws which appear
unconstitutional.

3) The scope of fundamental human rights is clearly articulat-
ed.

So the central idea of the Japanese Constitution is constitutional
pacifism. The Constitution exists not only to define the criteria
for government activities, but also to define the system itself, and
social relations within Japan.

Contemporary international anti-militaristic opinion is re-
flected in Article 9 of the Constitution. However, from a real-
istic point of view this Article may have been inserted through
American strategy, in order to weaken Japanese militarism. In
any event, following the defeat of the Chinese Republic govern-
ment troops, America decided to use Japan as its central base
for controlling Asian nations, and so, under the American occu-
pation Japan in practice deviated from her declared constitutional
pacifism.

So how are the Japanese people guaranteed peace?

(1) In the sense of traditional (negative) peace, we are enjoying
a longer-lasting peace than we ever experienced under the Meiji
Constitution. Under conditions such as these the Japanese Self-
Defence Forces and the Security Pact system have been reinforced
and strengthened. Nevertheless, it should not be forgotten that
American bases on the Japanese mainland and in Okinawa were
used in the bombing of Vietnam. In fact, the conditions for this
peace have been largely a by-product of the Pax American, but
at the same time the framework of the Constitution of Japan,
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and the effect of both public opinion and popular movements
searching for guarantees of peace, have further assured this state.
One result of this cooperation is that Japanese militarism lacks
independence from America, and is often opposed by popular
movements.

(2) The problem of nuclear weapons should be touched upon
here. The Nuclear Disarmament movement of the common peo-
ple originated on the occasion of witnessing the actual effect of the
atomic bomb in Bikini Islands, following Hiroshima and Nagasaki.
As a consequence, the Government has laied down three no-
nuclear weapons principles. But this has been followed only
as a policy, not as a requisite of the peace Constitution. Herein
lies a problem. It is the official view of the Government that
it is not in contravention of the peace Constitution to produce,
maintain and introduce ordinary nuclear weapons, except only
extraordinary nuclear weapons like I.C.B.M.s. Scholars of law
have raised strong criticism against this policy and some of them
have proposed the enactment of the three no-nuclear weapons
principles as law.

In fact, the U.S. authorities have testified that tactical nuclear

weapons are deployed on the American bases of Japan. It has
also been reported that the deployment of theater nuclear weap-
ons has been planned before long. Thus the prior consultation
system of the Japan-U.S. Security Treaty has been undermined,
and a serious contradiction is developing between the actual re-
sults of the treaty and the no-nuclear weapons principles of the
Japanese government.
(3) In terms of contemporary peace (positive peace), the ques-
tion arises of whether any results can be seen. The role that Japan
should play as a “big economic power” in eliminating the roots
of international conflicts which could lead to a World War is un-
clear, when considered from the constitutional pacifism of the
Japanese Constitution. All we can say is that, at present, this
role is not being pursued positively.

3. I would like to point out a problem in the issue of peace.
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It is possible to describe history up to the present as an alternate
relation between war and peace. Many authors write history of
this kind. I wonder, however, if we should not say that from
today it would be impossible to imagine even a page of a human
history without war.

It is true that there have been two kinds of wars so far, that
is, just wars and unjust wars, and that World War II was started
with the idea of “a holy war” by Japan, but the leaders were
punished in the name of peace, humanity and civilization. Now,
however, can we say that even limited nuclear wars can be allowed
in the name of justice, even apart from the possibility of their
leading to World War 11?15 It is beyond my intellectual capacity
to be engaged in a philosophical consideration of the value of
peace relative to the justification of any war. There remains the
fact, however, that armed struggle is considered legal under con-
temporary international law in order to allow the establishment
of national sovereign states, based upon the right to self-determi-
nation of the peoples. I acknowledge the legitimacy of struggle.

With respect to peace in a traditional sense, I would like to
point out the following four matters which are sufficientiy charged
with danger to destroy peace: 1) nuclear weapons, 2) military
alliance and military blocks, 3) militarism and 4) manipulation
of public opinion including state-defence education. The common
factors behind these dangers are a view of peace maintained by
power, especially military power, and from this the theory of
nuclear deterrence, as well as the theory of the balance of power
between the East and West military blocks. Based upon this,
the Eastern block proclaims the theory of restricted sovereignty
in the community of socialist countries, and the Western block in
turn asserts the theory of the right of self-defence for collective
security, replacing the collective security system afforded by the
United Nations.

Peace for the common people is confronted by this reality and
the conflicting ideologies. Such peace should vanquish both the
peace-threatening examples given above, and the conflicting ide-
ologies. The following points are the tasks to be fulfilled for actu-
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alizing peace for the common people. !¢

(1) The first task is to demand of the Japanese government that
they follow three basic policies:

a) the strict observance and practice of the three no-nuclear
weapons principles, which in practice should lead to the
enactment of the three no-nuclear weapons principles in
local as well as in central government, and the establish-
ment of a nuclear weapons-free zone in the Far Eastern
area,

b) the establishment of an politically independent attitude
to take steps for general and complete disarmament,

¢) the build-up of a security system in place of military al-
liances, following a policy of non-alliance.

(2) Of these policies some will be formulated and realized only
through accepting a contemporary and positive view of peace
as well as the traditional view of peace. For example, choosing
a policy of non-alliance is to respect the economic sovereignty
of the South, and to aim at the establishment of the New Inter-
national Economic Order suggested in the International Econom-
ic Charter. In practice, this involves the recognition of the right
to development of the peoples of the South against the big eco-
nomic powers of the North, including the U.S.A. and U.S.S.R.

(3) Futher progress in the areas of peace research and its con-
nection with peace education and disarmament education!’ are
required in order to establish the idea of peace held by the com-
mon people. Through this process the reality of constitutional
pacifism will be widely recognized and the method of its actualiza-
tion, including the creation of popular movements and the es-
tablishment of institutions for positive peace, will be made.

IV. DEMOCRACY

1. . Intranational and international democracy is a measure in-
tended only to ensure the cooperation of freedom and peace
of the common people. It does not mean that only democracy
is needed, but it is one of the necessary conditions.!®



36 WASEDA BULLETIN OF COMPARATIVE Law Vol. 2 1982

The democracy discussed here refers to political form of de-
mocracy in the broadest sense. Political democracy originally
meant a sovereignty of the people. It is important above all as
a fundamental idea which gives the people the constituent power,
endows a state-power with legitimacy, and in certain cases lays
the foundations of the right to disobedience or revolution. The
reason why such stress is given to the idea of the sovereignty
of the people is that it is the people as a subject of power who
give consent to politics, as far as they have precise and sufficient
information. Another meaning of political democracy is a rep-
resentative parliamentary system, which is related to a method
of government where as the sovereignty of the people indicates
the foundation of the legitimacy of politics. This method of
government (i.e., a representative parliamentary system) is a com-
bination of a representative system and parliamentary politics.
What is essential for the representative system is the giving of
sufficient information to the voters who constitute a mother
body to elect representatives. The realization of parliamentary
politics, which symbolizes the predominance of parliament over
administration and judiciary, today requires a supervision of,
and positive participation in, government by the common peo-
ple.

2. Democracy was not found in the Meiji Constitution, which
did not offer the people any opportunity to have information
of, or to participate positively in politics. The Showa Constitu-
tion contains and institutionalizes the two meanings of democ-
racy, as I have mentioned before. The structure of government
of the present Constitution is, however, so complicated that the
principle of government called democracy is subject to certain
modifications on the level of the system of judicial review and
by the symbolic Emperor system.

To what extent is democracy actualized in reality for the
common people?

(1) The system of universal suffrage has been established includ-
ing woman’s elective franchise. Yet a question remains as to



FREEDOM, PEACE AND GUARANTEES 37

whether the preconditions of the exercise of the elective fran-
chise have been sufficiently fulfilled (e.g., freedom of political
movements and election campaigns, access to information on
national administration, and the reasonable balancing of a fixed
number of diet members in electoral districts).

(2) The parliamentary system is maintained as a framework so
that policy-making is conducted partly under the initiative of
political parties. It has been said, however, that in the impor-
tant fields of the national administration such as military diplo-
macy, economy and finance, the bureaucracy of the administra-
tion office in practice takes the initiative in deciding and formu-
lating policy. In cases of major changes in policy by any admini-
strative department on a national level a procedure, known as an
inquiring commission, is followed (for example, the Second Tem-
porally Administrative Inquiry Commission is one of these com-
missions). But most of the members of the commissions are the
supporters of the political party in power, and important informa-
tion submitted there is sifted through the hands of the bureaucrats
of the administrative office concerned. A question remains, there-
fore, as to the objectivity of these commissions. The parliamentary
system is required to provide the common people with necessary
information about national administration when it is asked for.
This information may be requested by any concerned citizens or
groups of citizens (for example, information on scandals concern-
ing politicians, etc.).

(3) The judicial review system which grew out of the U.S. system
of judicial decisions does not always synthesize with the repre-
sentative parliamentary system, which was primarily a European
development. However, even though the judicial review system
is considered to be in harmony with their liberalism by the United
States, there would, nevertheless, appear to be an inherent con-
tradiction between these two systems since the judicial review
system is a sort of oligarchy. But it has been approved since it
fulfills the function of guaranteeing the fundamental human rights,
which is seen as the essential purpose of democracy. Therefore,
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in the Japanese regime of government any breach of freedom
and peace should be examined under judicial review, as far as
freedom and peace are seen as the fundamental human rights.
For example, the courts should be active in guaranteeing the
right to live in peace so far as it is one of the most important
human rights (this case is at present being considered by the Su-
preme Court), but all the courts, save one district court, have so far
been strictly passive on this issue.

V. A CONSIDERATION OF THE ISSUES

Where does a perspective on building a social system with
freedom and peace exist? It is, [ think, only to be found by the
efforts of the common people to carry through daily thinking
and practical movements in order to realize freedom under con-
ditions of peace. I would like to raise two basic issues which
become clues to understanding the thoughts and practice of de-
mocracy from the standpoint of the common people.

1. The first issue which we should take up for the solution of
the problems of the realization of freedom, from the viewpoint
of completing democracy, is that the common people should first
have a system of open government to make available all infor-
mation to the public, and to organize a self-education system,
and secondly to construct a system to control government through
the choices of the common people.

(1) The right to have information about the national adminis-
tration is established in the United States as the right of every-
body to be able to make use of any information, except for in-
formation of limited legal interest related to national security
or privacy, through the Freedom of Information Act of 1966
(amended in 1974 after the Watergate case) after the formulation
of the legal theory by judicial decisions. This produced The Gov-
ernment in the Sunshine Act of 1976. In Japan also, a similar
civil movement has recently been promoted to the extent of sub-
mitting the drafts of “Declaration on the Right to Access of In-
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formation” and ‘“‘Seven Principles of the Opening of Informa-
tion,” and so on. In some local governments a trend has developed
to draw up regulations to realize these rights.

From the standpoint of the Japanese Constitution “national
defence secrets” should not even exist as long as the principle of
non-military pacifism is carried through. It is an urgent matter
to make an information network useful for peace security among
free subjects, such as local government, universities, labour unions,
citizen’s groups and so on, without tolerating the concept of a
military secret. Secrecy is an enemy of individual freedom.

In relation to this it is also an important issue to cultivate
the abilities of the free subjects to organize a system of self-edu-
cation, in which disarmament education should take an appro-
priate part. For the solution of this issue the role which the in-
tellectuals of various specialized fields should play will be em-
phasized anew.

(2) It is necessary for the common people to devise a permanent
managing organization as one of the means to vitalize democracy
in order to operate a representative parliamentary system, to
supervise the autocracy of the monopolistic groups and the bu-
reaucracy, and to inform the public of their activities. As a mat-
ter of course, this is a field of activity in which representatives
of parliament and journalists can play their own roles. It is ne-
cessary, however, for the common people to form a conscious
and special organization to deal with a “remote problem” called
peace guarantee, in other words, a problem whose close relation
to ordinary interest of the common people is difficult to empha-
size. Although the ombudsman system can be taken as an exam-
ple, is it at all possible to devise systems which are not produced
by parliament or administration offices, but which work from
a standpoint of the common people (Non-Governmental Organ-
izations) in a special manner?

A system maintained by the common people to restrict the
power of the anti-democratic forces is imperative especially in
order to oppose the manipulation of public opinion, conducted
by the complex of industry, bureaucracy and the military, with
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their background of powerful influence.!®

2. The second issue which should be taken up for peace secu-
rity is the following. The Cold War started after World War II
because the powers which fought for liberation of the peoples
and against fascism were attached to the differences between
their social system.?? 1In about 1950 during the Cold War, the
intellectuals and the common people at last organized a peace
movement with a perspective for considering the possibilities of
avoiding a future World War. Looking back, this reflects a basic
change in power relations, and in a sense is one of the political
factors causing this basic change in political thought.

The Helsinki Declaration of 1975 is a document which sym-
bolizes the détente between the West (NATO) and the East (Warsaw
Pact).2! I am not sure, but it has been said that we have now en-
tered into a new Cold War period since the Iranian Revolution
and the Soviet invasion of Afghanistan. Also it is important that
the so-called North-South problem of world politics be solved,
as symbolized in the documents of U.N. General Assembly. In
view of the problems deriving from the differences of the major
social systems, there is no other way, I think, than to make the
problems facing democracy clearly known and have the people
of the world solve them.

Considered from this viewpoint it becomes important to under-
stand freedom and peace in relation to the aims of democracy. The
aim of democracy is human liberation, that is, respect for human
dignity. From this teleological viewpoint, it is useful to consider
the meaning of freedom and peace in the context of the problems
of the rights of the subject, in the various senses of individuals,
human beings, citizens, nations and mankind. Considering rights,
I would like here to emphasize the following two concerns. One is
the right to live in peace, and the other is the right of self-determi-
nation of the people.

(1) Through problems concerned with the interpretation of the
Japanese Constitution, Japanese scholars of constitutional law
have constructed and advocated the theory of the right to live
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in peace, a theory which is now attracting increasing international
attention.2?  Nevertheless, many problems still remain which re-
quire inter-disciplinary research, into the genesis and develop-
ment of the idea, and its position in positive law. The interna-
tional attention generated does mean that the right to live in
peace is now included in the resolutions of the U.N. General As-
sembly and in the documents of the World Conference of UNESCO.

One of the topics for further consideration is an analysis of
the similarities and differences observed when the right to live
in peace is considered in relation to the right to peace. The lat-
ter (that is the right to peace) seems to be regarded as a concept
of right as a guideline for government on the political level, and
not as the subjective right of individuals from the state. On the
other hand, the former (that is the right to live in peace) con-
tains not only an idea of the right of the people which provides
them with conditions to live in peace, but also a declaration of
the freedom of individuals from killing and from being killed in
conflicts. This is again a subjective right from the state. No one
has any objection to the fact that the right to live in peace is a
political guideline; the main problem is the question of the con-
tents of the guideline.

(2) There is controversy about the historical and intellectual
basis of the right of self-determination of the people.23 This right
has, however, now been approved as a legal principle (Declara-
tion of 1960 on the Granting of Independence to Colonial Coun-
tries and Peoples), and has developed and been enriched as the
economic right of self-determination (General Assembly Reso-
lution of 1962 on Permanent Sovereignty over Natural Resources),
and as the right of dependent people’s demanding freedom to
choose a political system from their government (Declaration
of 1970 on Principles of International Law concerning Friendly
Relations and Cooperation among States). There exists a legal
consciousness that the contravention of this right means the vio-
lation of the freedom of the people and a hindrance to peace-
keeping.

The Suzuki-Reagan Joint Statement declared that the Japan-
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US Security System is closely connected not only with the peace
and security of the Far East, but with that of the whole world.
The problem which arises in relation to this is that people who
suffer from their imperialist suppression demand the right of
self-determination against the international activities which Japan,
together with the U.S. promotes. The reinforcement of the Japan-
US Security System will in reality suppress the freedom of the
Japanese people to choose a social system.

Reflecting upon the development of contemporary interna-
tional law, and the real problems of the right of self-determination
of the Japanese common people, it can be said that an urgent
issue is to evaluate positively the idea of the right of self-determi-
nation of the peoples as an external aspect of the principle of
democracy of the Constitution, and to legalize it as an intranation-
al law.24

CONCLUSION

As we face the World of the 21st Century, our actions should
now be directed to realizing the spirit of the Constitution of Japan.
The Essence of this spirit lies in the cooperation of freedom and
peace, and the way to its realization lies in the establishment of
a democracy of the common people. There is, I feel, no other
way.

Such an approach is similar to that of the United Nations,
so I, for one, appreciate the positive role that the United Nations
plays today. Now, however, that the Second Special Session on
Disarmament has ended without any notable results, I would like
to conclude my paper by quoting the following paragraph from
the final document of the First Special Session:

“Disarmament, relaxation of international tension, respect

for the right to self-determination and national independence,

the peaceful settlement of disputes in accordance with the

Charter of the United Nations and the strengthening of inter-

national peace and security are directly related to each other.

Progress in any of these spheres has a beneficial effect on all
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(1

(2)

(3)

(4

&)

(6)

of them; in turn, failure in any one sphere has negative effects
on others.”?5
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