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b. Administrative Law 

A case in which the official documents concerning the social 

gatherings and receptions held by the Osaka Prefectural Water-

works Bureau for the purpose of execution of the undertakings 

was held ineligible for protection from disclosure under the Osaka 

Prefectural Ordinance for the Publication of Official Documents. 

Decision by the Third Petty Bench of the Supreme Court on 

February 8, 1994. Case No. (gyo tsu) 149 of 1990. A case demand-

ing cancellation of a disposition ordering the documents to be closed. 

48 Minsha 2-255, 1488 Hanrei Jih6 3; 841 Hanrei Taimuzu 91. 

[Reference: Osaka Prefectural Ordinance for the Publication of 
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Official Documents, Article 8 (4) and (5)] 

[Facts] 

In 1985, X (plaintiff, k6so respondent, fakoku respondent), a 

resident of Osaka Prefecture, demanded the publication of official 

documents concerning the expenses for the social gatherings and 

receptions held by the Osaka Prefectural Waterworks Bureau , in ac-

cordance with the Osaka Prefectural Ordinance for the Publication 

of Official Documents. Y (defendant, k6so appellant, j6koku ap-

pellant), a manager of Osaka Prefectural Public Waterworks Cor-

poration, identified the official documents in question as payment 

slips as well as creditors ' bills and documents related to expenditures . 

Y had decided that information recorded in those documents came 

under the grounds enabling a public entity to keep official documents 

free from disclosure to the public. X brouhgt an action demanding 

cancellation of the decision by Y. 

The Osaka Prefectural Ordinance for the Publication of Offi-

cial Documents , which was enacted in 1 984, enumerates the grounds 

for keeping official documents free from disclosure in Article 8. In 

this case, among other things, Article 8 (4) and (5) were involved. 

Section 4 exempts from publication information concerning "inves-

tigations, projects, coordination and the like conducted by prefec-

tural or national government agencies, which has the possibility of 

interfering seriously with the implementation of the said or the same 

kind of investigations, projects, coordination and the like fairly and 

appropriately, if made public" . Section 5 exempts from publication 

information concerning "affairs of regulation, supervision, on-the-

spot inspection, permission, approval, examination, bidding, negoti-

ation, public relations, Iitigation and the like conducted by prefec-

tural or national government agencies, which has the possibility of 

preventing the attainment of the said or the same kind of affairs' 

purpose, or of interfering seriously with the entity's administering 

these affairs fairly and appropriately, if made public". 

Since the Osaka District Court in 1989 and the Osaka High Court 

in 1990 respectively ruled in favor of the plaintiff, the defendant ap-

pealed to the Supreme Court. 
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[Opinions of the Court] 

Among the meetings which were held at outside restaurants for 

the enforcement of affairs or undertakings, there may be (1) meet-

ings for the purpose of secret consultation with the parties involved 

concerning matters necessary for the enforcement of undertakings 

(for example, meetings for the purpose of seeking prior intentions 

of or negotiations with individual land owners whose land is a planned 

site to be purchased for water service), (2) meetings for purpose of 

administering other affairrs (for example, simple arrangement of mat-

ters within the Bureau or with the national administrative agencies 

concerned) . 

If the documents concerning meetings such as type (1) above are 

published and the parties of the meetings are made clear from the 

recorded contents, it is conceivable that the parties will have a feel-

ing of discomfort or distrust, or will fear having rumors circulate 

after the meetings, so that they might refuse to attend future meet-

ings or abstain from expressing candid opinions. If so, it cannot be 

denied that there is a danger of interfering seriously with the adminis-

tration of the said or the same kind of matters fairly and appropri-

ately by publishing these kinds of the documents. 

However, it is hard to believe that the publication of the docu-

ments concerning the meetings of type (2) will lead to an inconvenient 

situation such as above mentioned with respect to above type (1) 

meetings. Therefore, it cannot be said that there is a danger of in-

terfering with the administration of the said or the same kind of mat-

ters fairly and appropriately by publishing these kinds of the 

documents . 

In order to say that there is such a danger in publishing the docu-

ments in question, the burden rests necessarily on the appellant to 

insist and establish that the meetings concerned come within the af-

fairs of projects, coordination, or of negotiation, that the meetings 

were held for the purpose of secret consultation with the parties con-

cerned, concerning matters necessary for the enforcement of under-

takings, and that there is a possibility of recognizing the parties of 

the meetings through the content of information recorded in the docu-
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ments or by using other relevant information. We have no right to 

say that there is such a danger in publishing the documents in ques-

tion, unless the appellant insists and establishes those points con-

cretely enough to make such decisions possible. 

In this case, however, the appellant has not insisted those points 

concretely . 

Therefore, the judgment below, which denied the applicability 

of sections 4 and 5 to the documents in question, should be upheld. 

[Comment] 

Recently, not a few local public bodies in Japan have enacted 

their own ordinances concerning the publication of official docu-

ments. Of course they are different in their detailed provisions, but 

they have a basic idea in common. In order to participate in self-

government, individual citizens have to be guaranteed access to var-

ious kinds of information which is usually monopolized by local pub-

lic bodies. The system of publication of official documents serves 

a citizens ' right to know and is the essential starting point from which 

the citizens may form their own opinions about their political lives. 

It is generauy observed that these ordinances usually exempt sever-

al kinds of information from publication, such as information con-

cerning individuals , information concerning corporate undertakings , 

information concerning administrative enforcement , which includes 

information concerning the formative process of an intention and 

information concerning the execution of affairs or enterprises, and 

information concerning secrets as provided by laws and ordinances. 

In this case, Article 8 (4) may apply to infomation concerning the 

formative process of an intention, and Article 8 (5) may apply to 

information concerning the execution of affairs or enterprises , respec-

tively. However, the Third Petty Bench of the Supreme Court did 

not affirm automatically the applicability of Sections 4 and 5 to all 

the documents in question, although the Court admitted that the 

documents in question had the possibility of falling under the scope 

of protection of these sections. 

In this respect, the view of the Third Petty Bench is quite in con-

trast with that of the First Petty Bench of the Supreme Court, which 
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held on January 27, 1 994 that the publication of documents which 

might identify the parties concerned would have the possibility to 

impair the confidential or friendly relationship of the parties con-

cerned, so that there was a danger of not attaining the purpose of 

affairs of negotiation. Since the First Petty Bench's decision con-

cerned the social expenses of the Governor of Osaka Prefecture, one 

may suppose that the Court may have thought that the Prefectural 

Waterworks Bureau had narrower discretion to use its expenses for 

the social gatherings and receptions than the Governor of the Prefec-

ture had. However, is it possible to distinguish the character of the 

expenses merely by who used them? Is it persuasive? And even if 

it is so, may this lead to a difference in proof and in concluding about 

the propriety of the publication of the documents in question? It seems 

that there is still room for further inquiry. 

Finally, it is strongly desirable to establish a system for the pub-

lication of official documents at both local and national levels im-

mediately. In addition, from the viewpoint of the citizens' right to 

know, once the system is developed, it is also desirable that the 

grounds for enabling an entity to have official documents closed 

should be specified as a general rule and narrowly interpreted in ap-

plication. 
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