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4. Family Law 

Adult Guardianship Law 
(1) An Act to Partially Amend the Civil Code 

Law No. 149, December 8, 1999 (effective on April 1 

(2) An Act Regarding Voluntary Guardianship 
, 
2000) 

DEVELOPMENTS IN 1 998-99 LEGISIATION 
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Law No. 150. December 8, 1999 (effective on April I , 2000) 

(3) An Act Regarding the Registration of Guardianship 

Law No. 151, December 8, 1999 (effective on April I , 2000) 

(4) An Act Regarding the Regulation of the Relevant Acts with 

the Effectiveness of the Act to Partially Amend the Civil Code 

Law No. 1 52, December 8, 1999 (effective on April I , 2000) 

Background : 

Since 1970, Japanese society has rapidly become an aged society. 

The ratio of people whose age is over 65 was more than 7(~o in 1970 

and more than 14% in 1994. The ratio is estimated to rise to 27.4% 

in 2025. With this social change, to deal with the aged society has be-

come an urgent problem for the government. 

As people become older, their abilities decrease by degrees, both 

mentally and physically. Because of the decrease in the capacity of 

j udgment, many elderly people are in danger of becoming victims of 

dishonest dealings or fraudulent transactions. Therefore, there has been 

a need for a legal system to protect elderly people's property ade-

quately on its management. In the area of civil law, there are increas-

ing concerns about what protection the civil law should provide for the 

administration of property of adults with inadequate capacity of judge-

ment including people who are retarded mentally or with mental disor-

ders . 

These circumstances as such are common to almost all of the de-

veloped countries and, in recent years, Iegal reforms regarding the sys-

tem of adult guardianship have been made one after another in those 

countries. These legal reforms adopt fundamental ideas such as "the 

respect for self-determination and the will of the adult" and "normal-

ization" (this is the idea to try to construct a society in which a handi-

capped person can also live normally in the family and community). 

In order to protect adults who have an inadequate capacity of 

judgement, the previous Civil Code provided two systems, incompe-

tency and quasi-incompetency, corresponding to guardianship and cu-

ratorship. In the system of incompetency, when a person develops a 

habitual condition of mental unsoundness, i.e. when he or she loses 

completely his or her capacity of judgement, a petition for the adjudi-
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cation of incompetency may be made to the Family Court, and the per-

son shall be placed under guardianship if the Court thinks it is suitable 

to do so. The guardian carries out all transactions on behalf of the per-

son adjudicated incompetent, and the acts of that person are voidable. 

In the system of quasi-incompetency, when a person becomes feeble-

minded or a spendthrift, but does not completely lose his or her ca-

pacity, that person may be adjudged quasi-incompetent by the Family 

Court and placed under curatorship. The curator may give consent to 

certain acts by that person provided in the Code, and the acts of the 

person adjudged without the consent of curator are voidable by the ad-

j udged . 

However, there has been the criticism that these systems are in-

convenient in some respects. (1) These systems are formalistic and in-

flexible. Generally, elderly people do not lose their abilities immedi-

ately and completely, but they decrease partially and gradually. Thus, 

such people need a variety of forms of protection. Therefore, depend-

ing on these systems alone, it is impossible to give suitable care to 

people in each case. (2) These systems do not cover any persons who 

have not lost their capacity of j udgment to the extent that they can 

be judged to be incompetent or quasi-incompetent, and so cannot give 

suitable care to such people. (3) Because the guardian can annul all 

transactions made by a person placed under guardianship, the per-

son can't perfonn the judicial acts necessary for daily life by him-

self. (4) When either spouse of an elderly couple is adjudged incom-

petent or quasi-incompetent, the other spouse necessarily becomes the 

guardian or curator in law. In such couples, however, the latter also 

often becomes elderly and can no longer play the role of guardian or 

curator adequately. (5) The word "incompetent" may be discrimina-

tory, for the meaning of the word is to prohibit a person from trans-

actions of property. The word "Kinchisan" may create an unwanted 

stigma in Japanese society. (6) When such adjudication is made, the 

entry for it is made in the family register, the so-called "koseki", some-

thing to which the person adjudicated and his family usually have a 

strong aversion. 

For these reasons, the task to review the systems of incompe-

tency and quasi-incompetency started in 1 995, consulting the systems 
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of various foreign countries. In March 1998, bills regarding the Adult 

Guardianship Law were proposed by the Justice Ministry to the 145th 

annual session of the Diet. Finally, the new system of the adult guard-

ianship was established by the four Acts promulgated on December 8, 

1999. 

Main Provisions : 

The new system of adult guardianship consists of "statutory guard-

ianship" and "voluntary guardianship". These systems mutually com-

plement each other and form a system of protection for people with 

inadequate capacity as a whole. The new adult guardianship is es-

tablished for the purpose of protecting the person whose capacity of 

judgement is inadequate for reasons such as senile dementia, men-

tal retardation and mental disorder. Especially, protecting the admin-

istration of property of elderly persons with senile dementia was one 

of most important themes in this legislation. This system has been 

drawn up with the aim of realizing some fundamental ideas such as 

"respect for self-determination improvement of remaining capacity" ,,, '' 

and "normalization", just as in other countries. 

1 . Summary of the new statutory guardianship 

The new statutory guardianship has the following features: 

(1) The new law establishes three types of protection for the per-

son, according to the degree of his or her capacity of judgement. 

(a) The type to provide supplementary support 

The type to provide supplementary support which has been estab-

lished by the new law is intended to protect the person whose ca-

pacity of judgement is inadequate because of minor mental disorders, 

who had not been included in the prior protection system (Civil Code, 

art. 14, para. 2). In this system, the person appointed to provide sup-

plementary support is afforded the power of representation and/or giv-

ing consent (and avoidance) regarding certain judicial acts selected 

by the principal in the adjudication of the Family Court (Art. 1 6, 

para. I ; Art. 876.9, para. l). The application for the adjudication may 

be made by the principal, the spouse and any relative within the fourth 

degree of relationship. However, with a view to respecting the self-
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determination of the principal, the application requires the consent of 

the principal, if the application is made by a person other than the 

principal (Arts. 14, para. 2). 

(b) Curatorship 

The new curatorship, that takes the place of the prior quasi-incom-

petency, is a system in which the Family Court may appoint a cura-

tor for a person whose capacity of judgement is considerably inade-

quate because of a mental disorder (Art. 1 1). When the person placed 

under the curatorship carries out some acts that are provided by the 

Civil Code or are ordered by the Family Court specifically, the person 

must obtain the consent of his or her curator (Art. 12). The new law 

also affords the curator the right to avoid, a right that he did not have 

in the prior law. In addition, the curator may be afforded in each case 

the power of representation regarding particular matters selected by the 

principal under this law. In this case, the application or consent by the 

person under curatorship is required to start the procedure of adjudica-

tion with a view to respecting the self-determination (Art. 876.4). 

Otherwise, the new curatorship, in accordance with the policy that 

this system intends to protect a person with inadequate capacity, dif-

fers from the prior quasi-incompetency in the point that a person who 

is merely a spendthrift is excluded from the requirements to start pro-

ceedings. 

(c) Guardianship 

The new guardianship that takes the place of the prior incompe-

tency is a system in which the Family Court may appoint a guardian 

for a person who is in a habitual condition of lacking the capacity of 

judgment because of a mental disorder (Art. 7). While a guardian has 

very wide powers of representation and avoidance, in the light of self-

determination, a person placed under guardianship is allowed to per-

form acts relating to daily life, for example the purchase of daily ne-

cessities by himself, and such acts cannot be avoided by his or her 

guardian (Art. 9). 

Thus, the Adult Guardianship Law establishes three types of pro-

tection for adults. All the types are not applied formally and evenly as 

in the previous system, but are able to be set up with flexible contents, 

and the extent of the protection among these types varies according to 
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the needs of each individual. 

(2) The appointment of a statutory guardian 

The new law abolishes the provision of the Civil Code that, when 

either spouse of a couple is adjudged incompetent or quasi-incompe-

tent, the other spouse necessarily becomes a guardian or curator in 

law, and provides that the Family Court can appoint the most suit-

able person as guardian (Art. 843). Also, with regard to the number 

of guardians, it had been limited to only one person in the prior law, 

but the new law allows the Family Court to appoint several persons as 

guardians (Art. 843, para. 3). In addition, although whether or not a 

corporation could become a guardian is not clear under the prior law, 

the new law clearly expresses that it is possible (Art. 843, para. 4). 

(3) The duty of taking into account physical care and of respecting 

the will 

Considering the importance of self-determination and the signifi-

cance of physical care, the new law places a general provision that, 

when a guardian or other exercises his or her functions, he or she must 

respect the will of the person adjudged and take into account his or 

her physical and mental condition and circumstances (Art. 858). Par-

ticularly, when a guardian or other disposes of real estate for the per-

son adjudged to be living on it, the laiv requires an order of the Family 

Court consenting to this (Art. 859). 

(4) Consolidation of the system of supervision 

Although the prior law required only a supervisor of a guardian, 

the new law provides that, when the Family Court considers it nec-

essary to do so, the court, on the application of certain persons or 

upon its own authority, may also appoint a supervisor for all types of 

agency, including the type of supplementary support and curatorship 

(Arts. 849.2, 876.3, 876.8). 

2. Summary of the Voluntary Guardianship 
The voluntary guardianship, which is newly established, describes 

the following system: when a person has concluded "a contract of vol-

untary guardianship" while he or she has a full capacity necessary 

to make a contract, the person can enjoy protection by a voluntary 

guardian if he or she loses the capacity, overseen by a supervisor for 
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the voluntary guardian whom the Family Court appoints. This system 

has been established primarily referring to the Enduring Powers of At-

torney Act in England. A contract of voluntary guardianship is the 

contract of a mandate in which a person affords the power of represen-

tation to a voluntary guardian, wholly or in part, regarding his or her 

affairs under the condition that the person is losing the capacity by a 

mental disorder, and that is to take effect by the appointment of a su-

pervisor by the Family Court. And so, the designation of a guardian 

and its limits of authority are provided voluntarily by a contract (the 

Act Regarding Voluntary Guardianship, art. 2). In order to make a 

guardianship contract, it is required with the special condition that the 

contract will be effective from the time when the appointment of a su-

pervisor by the Family Court is committed and that the deed of the 

contract is made by a notary public (Art. 3). 

After the conclusion of the contract, the contract is registered by 

a notary public. While the contract is registered, if the obligee be-

comes in a condition that his or her capacity of judgement is inad-

equate, the Family Court can appoint the supervisor of a voluntary 

guardian on the application of the obligee, the spouse and the man-

datary of the contract, and the voluntary guardianship is commenced at 

the time (Art. 4). 

This system is established for the purpose of complementing mu-

tually the statutory guardianship in the light of the concept of respect-

ing self-determination. In this view, the voluntary guardianship has pri-

ority over the statutory guardianship in principle (Art. lO). 

3 . The establishment of the system of adult guardianship regis-

tration 

The system of adult guardianship registration is a new registration 

system governing both the statutory and voluntary guardianship. This 

new means of public notice takes the place of the public notice by the 

family registration under the prior law. The public notice by the family 

registration was, in practice, open to everyone who sought to look at 

it and there was a risk of violating personal privacy. Then, in the new 

registration system, the disclosure regarding the entry of registration is 

made by issuing a certification, and the person that is able to make an 
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application for issuing it is limited to persons entered on the registra-

tion and other persons having an interest to seek the certification. 
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