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6. Commercial Law 

A Partial Amendment to the Commercial Law 
Law No. 79, June 29, 2001 (Effective on October 1, 2001). 
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Background: 

The amendment aims to create a wide-ranging review of the stock 

system and to revitalize the market. Precisely, it includes deregulation 

of the acquisition and holding of treasury stock, a review of the restric-

tions on the size of units of stock, and a review of the system for a le-

gal reserve. 

By virtue of the enhancement of the importance of direct financ-

ing (as compared to indirect financing) as method of finance, the in-

crease in the capital demand of venture and emerging companies, and 

the development of an OTC market for capital stock or other securi-

ties (i.e. , Mothers and JASDAQ etc.), the Japanese corporate legal sys-

tem relating to shares has been expected to receive some amendments. 

Since 2000, the Corporate Sub-Council in the Legislative Council of 

the Ministry of Justice (the "Corporate Sub-Council") had reviewed 

corporate law comprehensively and also discussed improving the meth-

ods through which Japanese corporations may obtain financing as a 

part of this comprehensive review. On the other hand, ruling parties, 

at the beginning of 2001, proposed an amendment to the Commercial 

Law by means of which resuictions on treasury stock and the size of 

units of stock could be deregulated. Taking up this proposal, the Coun-

selor's Office of the Civil Affaires Bureau of the Ministry of Justice 

in effect prepared an amendment draft. After preparing the amendment 

draft, the members of the Diet submitted the draft to the 15lst annual 

session of the Diet, and the Diet passed the draft. 

Main Provisions : 

( 1) Deregulation of the acquisition and holding of treasury stock 

The former Commercial Law had provided that Japanese corpora-

tions may acquire shares of its issued and outstanding stock only when 

a corporation cancelled stock or afforded stock options to directors or 

employees. Under the revised Commercial Code, such provisions has 

been repealed and Japanese corporations are pennitted in principle to 

acquire their own stocks whatever the purpose of the acquisition is, as 

10ng as the corporation complies with following procedures and limita-

tions (Art. 210, para. l). 
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o When a corporation intends to acquire outstanding stocks, the cor-

poration should adopt in advance a resolution at an annual meeting 

of the shareholders specifying the kinds, the total number, and the 

total purchase price of the stock proposed to be acquired during the 

one-year period ending with the next annual shareholders' meeting 

(Art. 210, para. I ). The corporation may acquire outstanding stocks to 

the extent that the resolution at the annual meeting of the shareholders 

authorizes ; 

e When a corporation intends to acquire outstanding stocks not by 

transactions in the stock-market or TOB but by face-to-face transac-

tions between the corporation and a particular person, the corporations 

should adopt a special resolution at an annual meeting of the share-

holders in order to ensure the principle of equal treatment of share-

holders (Art. 210, para. 1, no. 3 & para. 5 & para. 8); and 

e The total purchase price which is adopted in a resolution at an an-

nual meeting of the shareholders should not exceed the sum of the 

amount of distributable profit and the amount of the capital reduc-

tion and capital reserve reduction which is approved in the resolution 

adopted at the previous shareholders' meeting authorizing the acquisi-

tion of stock (Art. 210, paras. 3 & 4). 

When a corporation acquires outstanding stocks, the corporation 

need not to comply with the above-mentioned procedures, if there are 

provisions that otherwise permit the corporation to acquire them (i.e. , 

when a corporation caters to exercising appraisal rights from share-

holders; when a corporation, which requires the approvals of the board 

of directors for the transfer of its stocks, becomes an alienee in accor-

dance with the Commercial Law Art. 204, para. 1). Before the Com-

mercial Law revised, under the Law for Special Exceptions to the 

Commercial Code concerning Cancellation of Shares ("the Law for 

Special Exceptions to Cancellation of Shares"), a publicly-held corpo-

ration was permitted to cancel its own shares by use of its capital re-

serve when a board of directors approved the cancellation based on the 

authorization by its articles of incorporations (the Law for Special Ex-

ceptions to Cancellation of Shares, Art. 3, para. 1). But, under the re-

vised Commercial Law, a publicly-held corporation also should adopt 



DEVELOPMENTS IN 2001 LEGISIATION 53 

a resolution at an annual meeting of the shareholders for acquiring its 

own outstanding stock. 

Related to the holding of treasury stocks, the Former Commer-

cial Law provided that a corporation should dispose of treasury stocks 

during a reasonable term, even if the corporation inevitably acquired 

its own stocks (i.e. , when, in a merger, a surviving corporation dis-

posed of its own stocks from a defunct corporation). In contrast, un-

der the revised Commercial Law, a corporation may hold treasury 

stocks that the corporation acquires in accordance with the above-

mentioned procedures. However, regarding its accounting treatment, 

while the Former Commercial Law required a corporation to account 

for treasury stocks on a balance sheet as assets, the revised Commer-

cial Law requires a corporation to account for treasury stocks on the 

balance sheet as deductible capital (Regulation for financial statements, 

Art. 34, para. 4). 

With regard to the cancellation or disposition of treasury stock, 

under the revised Commercial Law, a corporation is permitted to do 

that, by the adoption of a board resolution alone. But regulations for 

the new issuance of stocks are also applied to the disposition of trea-

sury stock, as its substance is similar to that of a new issuance of 

stocks (Art. 21 1 , para. 3). 

In addition to the revision of the Commercial Law deregulating re-

strictions on the acquisition and holding of treasury stocks as just de-

scribed, the Securities and Exchange Law was also amended on the 

point of regulations for anti-insider-trading, anti-manipulation, and dis-

closure in the acquisition and holding of treasury stocks (the Securities 

and Exchange Law, Arts. 24.6, 162.2, & 166.2 etc.). 

(2) Review of the restrictions on the size of units of stock 

In this amendment, the restrictions on the size of units of stock 

were reviewed as follows. It aims to expand the discretion of a corpo-

ration in determining the size of units of stock. 

o Abolishment of the restriction that shares of capital stock have a 

minimum issue price of 50,000 yen per stock at the time of incorpo-

ration ; 

o Abolishment of the restriction that shares of capital stock have a 



54 WASEDA BULLETIN OF COMPARATIVE IAW Vol. 21 

minimum value of net assets of 50,000 yen per stock at the time of 

split of shares (Art. 2 1 8); 

o Abolishment of the lot stock (tan 'i-kabu) system to ensure that 

each unit of tradable shares in an issuing corporate stock would have 

a per share value of at least 50,000 yen; 

e Establishment of the Voting Unit (tangen-kabu) system that autho-

rize a corporation to provide in its articles of incorporation that a cer-

tain number of its shares constitute one unit, each of which represents 

one voting right (Art. 221 & Art. 241, para. l); and 

o Abolishment of par-value stock 

(3) Review of the system for legal reserve 

Under the revised Commercial Law, the system for legal reserve is 

reviewed as follows. 

e While under the Former Commercial Law legal reserve could be 

used only to compensate losses of capital or to insert into capital, 

and only a publicly-held corporation could use it for the cancellation 

of shares under the Law for Special Exceptions to Cancellation of 

Shares, under the revised Commercial Law a corporation may reduce 

the amount of legal reserve through a normal resolution at a sharehold-

ers' meeting and proceedings for the protection of creditors, to the ex-

tent that the amount of legal reserve exceeds more than one-quarter 

(1/4) of the amount of capital within the total amount of capital re-

serve and profit reserve. And the restriction on the purpose of the re-

duction of legal reserve was abolished (Art. 289). 

e Though, under the Former Commercial Law, when a corporation 

intended to reduce the amount of legal reserve, the corporation needed 

to reduce the amount of profit reserve in preference to the capital re-

serve (the Former Commercial Law, Art. 289, para. 2), this restriction 

on the rank order in the reduction of legal reserve was abolished. 

o While, under the Former Commercial Law, a corporation was re-

quired to reserve a reduction surplus as capital reserve, the revised 

Commercial Law the does not impose such an obligation on a corpo-

ration. 
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Editorial Note : 

The principal aim of these amendments is the deregulation of the 

acquisition and holding of treasury stocks. Some business leaders had 

demanded this over the years. Especially, in the past few years, through 

a series of enactments of a legal system which enables a corporation 

to restructure its organization flexibly (i. e. , a legal system for merger 

or demerger (Kaisha-Bunkatsu)), it had been strongly required to en-

able the corporation restructuring its organization to transfer its own 

stocks without a new issuance of stocks, to ease the burden of the div-

idend involving a new issuance of stocks, and to prevent the reduction 

of the existing shareholders' ownership. These amendments can meet 

these requirements. At the same time, these amendments have the as-

pect that they had been required to reflect the slump in the economy 

and the bumping of stock prices, which had progressed since the end 

of 2000. If such an aspect was excessively emphasized, these amend-

ments could lead to allowing a corporation to manipulate its own 

stocks and to permitting interested persons (i.e. , its directors and em-

ployees etc.) to carry out insider trading. Therefore, it will be neces-

sary to discuss further relevant regulations and provisions in the Com-

mercial Law and the Securities and Exchange Law for the future. 

For the review of the restrictions on the size of units of stock, the 

abolishment of the lot stock (tan 'i-kabu) system, and the establishment 

of the Voting Unit (tangen-kabu) system, the purpose was mainly to 

activate the securities markets as well as to encourage investment by 

individual investors. After enacting the amendment, in fact, many cor-

porations have decided to reduce the units of tradable shares. However, 

while encouraging investment by individual investors, it is thought that 

it is necessary to improve further the environment for individual in-

vestors to invest safely (i.e. , further improvement of the system for ac-

counting and disclosure etc.). 

Some critics who discuss the deregulation of the use of legal re-

serve have argued that the restriction on the use of legal reserve un-

der the former Commercial Law made it possible for Japanese to en-

hance their financial strength. In the future, we may have to discuss 

the meaning of the legal reserve system and the possibility of further 
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amendments of the Commercial Code. 

At any rate, as there are so many contentious issues in relation to 

the meaning and purpose of the above-mentioned amendments, it will 

be necessary to develop discussion and to pay attention to the opera-

tion of this amendment. 

A Partial Amendment to the Commercial Law 
Law No. 1 28, November 28, 2001 (Effective on April I , 2002). 

Background : 

As already mentioned, the Corporate Sub-Council has made an 

effort to review Japanese Corporate Law since 2000. This effort has 

been made from the following aspects; (i) ensuring efficient corporate 

governance; (ii) accommodating an advanced information-sharing soci-

ety; (iii) improving the methods through which Japanese corporations 

may obtain financing; and (iv) permitting greater internationalization 

of corporate activities. Taking account of such reviews, in the April of 

2001, the Counselor's Office of the Civil Affaires Bureau of the Min-

istry of Justice published "The Preliminary draft of a Partial Amend-

ment to the Commercral Law" ("the Preliminary draft") and asked for 

various quarters' opinions. Though the practical amendments involved 

in the Preliminary draft covered a lot of ground, it was necessary to 

implement it as early as possible to address the goals of (ii) accom-

modating an advanced information-sharing society and (iii) improving 

the methods through which Japanese corporations may obtain financ-

ing. So these amendments were separate from other amendments , sub-

mitted to the 153rd extraordinary session of the Diet in the autumn of 

2001, and enacted in November 2001. 

By the way, when draft of these amendments was prepared, 
present status of legal system of foreign countries was taken into ac-

count. So these amendments have also reflected the goal of (iv) permit-

ting greater internationalization of corporate activities. 

Main Provisions : 

The revised Commercial Law amended provisions relating to the 

stock system and the computerization of corporate documents, and the 
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disclosure of financial statements. 

(1) Deregulation on the new issuance of shares 

Under the revised Commercial Law, restrictions on the new is-

suance of shares have been amended to enable smooth financing by 

corporations as follows. 

o For closed corporations (corporations requiring, in their articles of 

incorporation, board approval for transfers of shares), the minimum re-

quirements for the number of shares issued at the time of incorpora-

tion (The number of shares issued at the time of their incorporation 

should be at least one-fourth (1/4) of the number of shares authoriz-

ing the board to issue) and maximum requirement for the number of 

shares authoring the board to issue (the number of shares authorizing 

the board to issue shouldn't be in excess of 400% of the outstanding 

shares) were abolished (Art. 166, para. 4 & Art. 347). The reason is 

that, in relation to the closed corporations, there are provisions that af-

ford a preemptive right to all shareholders and require a special res-

olution at a shareholders' meeting when the closed corporations issue 

shares to the person other than shareholders. 

o The effective period for a shareholders' resolution authorizing the 

issuance of shares is extended from 6 months to one year (Art. 280.2, 

para. 4). 

o When the issuance of shares is fully underwritten by a broker on 

the basis of an agreement with the issuing corporation, the provision 

that obligates the issuing corporation to prepare certificates of applica-

tion for purchase (kabushiki-moshikomisho) is not applied (Art. 280.6, 

para. 2). 

(2) Increase in the variety of stock 

Under the Former Commercial Law, a corporation was permitted 

to issue only preferred stocks, common stocks, and deferred stocks re-

lating to the dividend or the distribution of residual property, or re-

deemable stocks that could be cancelled by the use of profit (the For-

mer Commercial Law, Art. 222, para. 1). However, under the revised 

Commercial Law, a corporation may issue stocks with limited voting 

rights in addition to such stocks, unless the number of such stocks 
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exceeds more than one-half (1/2) of the total issued stocks. Conse-

quently, a corporation is able (i) to issue a certain class stock with-

out voting rights that is common or deferred in relation to the divi-

dend, (ii) to adopt provisions in articles of incorporation relating to the 

restoration of voting right or the conditions that could restore voting 

right, and (iii) to issue stock with partly limited voting rights in addi-

tion to traditional stock without voting rights. In addition, for the pur-

pose of protecting the interests of shareholders holding a certain class 

of stock, it is authorized for a corporation to make provision in its ar-

ticles of incorporation to require it to adopt an ordinary resolution of a 

certain class of shareholders for a resolution at a board or a sharehold-

ers' meeting (Art. 222, para. 7). 

Though, under the Former Commercial Law, a corporation could 

issue the convertible stock that could be converted into another type of 

stock only at the discretion of the holder, under the revised Commer-

cial Act, a corporation has been in addition permitted to issue manda-

tory convertible stock, which may be converted into another type of 

stock at the sole discretion of the issuing corporation rather than the 

holders (Art. 222.8). And the revised Commercial Code renames the 

traditional convertible stock as "stock with conversion rights" in or-

der to distinguish it from the newly introduced mandatory convertible 

stock (Arts. 222.2-222.7). 

(3) Establishment of the System for Stock Purchase Warrants 

While the concept of "stock subscription warrant" under the For-

mer Commercial Law had the following meaning: (i) the warrant-

holders had the right to subscript newly-issued stocks of a corporation 

at a new issuance of stocks; and (ii) the warrant-holders had the right 

to acquire newly-issued stocks or its treasury stocks irrespective of a 

new issuance of stocks, the revised Commercial Law has distinguished 

the meaning of (ii) from the concept of "warrant" and has redefined 

it as a "Stock Purchase Warrant" which involves a right against the 

issuing corporation to acquire its newly-issued stocks or its treasury 

stocks at a fixed price (Art. 280.19). Though, under the Former Com-

mercial Law, the Stock Subscription Warrant in the meaning of (ii) had 

been issued as a stock option afforded to directors/employees or as a 
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bond with warrant in set with a corporate bond, the revised Commer-

cial Law has allowed a corporation to issue the Stock Purchase War-

rants not only in conjunction with other securities (e.g. , bonds with 

warrants) but also as separate and independent securities (Art. 280.20). 

However, if a corporation issued the Stock Purchase Warrants to a per-

son other than existing shareholders at favorable values, it would be 

required to adopt a special resolution at the shareholders' meeting ac-

cording to restrictions on the new issuance of stock (Art. 280.22). 

(4) Computerization of Related Documents and Disclosure of Finan-

cial Statements 

In view of the emergence of an advanced infonnation-sharing so-

ciety, the revised Commercial Act has permitted a corporation as fol-

lows ; 

o to prepare corporate documents (i. e. , an accounting book, articles 

of incorporation, Iist of shareholders, and financial statements etc.) in 

the form of electronic files; 

o to meet its mandatory disclosure requirement for its financial state-

ments by making the full text of them available in an electronic for-

mat; 

o to make notice or demand or other like communications between a 

corporation and shareholders / certain other persons through the use of 

electronic devices and formats.; and 

o to make its shareholders able to exercise their voting rights through 

the use of electronic devices upon an authorization to do so by the 

board . 

Editorial Note : 

Under the revised Commercial Law, which amends provisions re-

lating to the stock system, a corporation, particularly a venture or an 

emerging corporation, which often cannot secure financing from banks, 

has been ensured smooth financing by corporations. On the other hand, 

if a corporation, especially a publicly-held corporation, issued a variety 

of stocks, the interests of minority shareholders who can scarcely have 

occasion to negotiate with such a corporation or to gain a great deal 

of information from such a corporation could suffer, because these 
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amendments are applied to not only a venture or an emerging corpo-

ration but all corporations generally. While it can not be thought that 

a publicly-held corporation would issue a variety of stocks other than 

a preferred stock, if a publicly-held corporation were to issue such 

stocks in the future, it would be necessary to prepare related regula-

tions with a focus on disclosure (i.e., as a corporation issue tracking 

stocks in conjunction with the performance of its subsidiary corpora-

tion, or regulations for the disclosure of information related to the sub-

sidiary corporation). 

For computerization of related documents and disclosure of finan-

cial statements, there are few examples where corporations send no-

tices for convocation to the shareholders' meeting in 2002. However, 

many problems might occur with the enforcement of this amendment 

involving the operation of computer systems (i.e. , the situation where 

shareholders are incapable to connect to the server of the corporation, 

or anyone tampering with data on the server). In the present situation, 

because it is difficult to say that the existing legal system addresses 

such problems, it is thought necessary to consider countenueasures for 

such problems in the future. 


