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acquisition of title of possession are possible eventualities to consider in
this regard.” The third condition is that ‘it is not too onerous to demand an
obligor to accept the risk that he/she can only prevent undue execution
via defense of the claim. This will be successful only when an obligor has
succeeded in proving the existence of undue execution.” A judgment made
by the Supreme court 1st P.B., March 31, 1988 Case No. (0) 1293 of 1984,
668 HANREI TAIMUZU 131, and 1277 HANREI JIHO 122, and another made by
Supreme court 3" P.B., May 29, 2007 Case No. (jyx) 882 of 2006 (Yokota
Base Case), 1248 HANREI TAIMUZU 117, 1978 HANREI JTHO 7, 1436 SAIBANSHO
JIHO 1, quoted the judgment of 1981, thus the position of the Supreme
Court in respect of action for future performance has been underpinned.

A judgment made by the Supreme Court 1st P.B., March 31, 1988 Case
No.(0) 1293 of 1984, is quite similar as both of these cases consider the
question of unjust enrichment from a lease contract of parking lots. The
judgment, reversed the decision of the original court a dismissing the
plaintiff’s claim. A concurring opinion by Judge Chiba is of interest. Judge
Chiba indicates that there are two types of interpretation of the judgment
of 1988. The first one is that it applies to all types of claim for undue profit
from shared property , regardless of whether the rent in question is the fee
for parking lots or not. The second one is that it is dependent on the facts
of each case, examining the detail and nature of rent, such as a rental fee
for parking lots in this case. Until then, all the judgments are understood
to have proceeded on the first interpretation. However, Judge Chiba
insists; ‘It is too wide and general to apply the first interpretation to the
1988 case in terms of range.” and ‘in order not to unreasonably limit
eligibility’ the judgment of 1988 should have proceeded on the second
understanding.

5. Criminal Law and Procedure

X v. Japan
Supreme Court 1st P.B., February 20, 2012
Case No.(a) 1136 of 2008
1550 SAIBANSHO JTHO 26; 1383 HANREI TAIMUZU 167
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Summary:

A case in which the Supreme Court upheld the death sentence in the
judgment of the second instance after remand.

Reference:

Penal Code (before the revision by the Act on the Partial Revision of
the Penal Code, etc. (Law No. 156 of 2004) ), Article 177, 181, and 199;
Juvenile Act(before the revision by the Act on the Partial Revision of the
Juvenile Act, etc. (Law No. 142 of 2000) ), Article 51.

Facts:

This is the case of murder, rape resulting in death, and theft. In this
case, on April 14, 1999, the defendant X, then eighteen years old,
pretending to conduct the test of a distributing pipe, entered the room of
an apartment house in broad daylight and attempted to rape the then-
twenty-three-year-old housewife who lived in this room. However, since
she bitterly resisted, X murdered her, and then committed sexual
intercourse with her. After that, X murdered also her then-eleven-month-
old daughter who was intensely crying, and stole that housewife’s purse in
which she kept regional promotion coupons and others.

In the judgment of the first instance (Yamaguchi District Court, March
22, 2000), the court handed down the sentence of life imprisonment with
labor to X. And, in the judgment of the second instance (Hiroshima High
Court, March 14, 2002), the court upheld the sentence in the judgment of
the first instance. But, in the judgment of the last instance (Supreme Court
3rd P.B., June 20, 2006), the court concluded the assessment of sentence
in the judgment of the second instance to be inappropriate, and reversed
this judgment and remanded the case to the court of prior instance. As a
result, in the judgment of the second instance after remand (Hiroshima
High Court, April 22, 2008), the court handed down the death sentence to
X. After this judgment, X and his defense counsel made a final appeal to
the Supreme Court.

Opinion:

Final appeal dismissed.
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This is (a) the case of murder and rape resulting in death. In this case,
the defendant X, who was then an eighteen-year-old juvenile, attempted to
rape the then-twenty-three-year-old housewife and did her violence, such
as flinging his arms round her back, in the room of an apartment house in
Hikari City, Yamaguchi Prefecture. However, since she bitterly resisted, X
had his mind set on accomplishing the aim of committing sexual
intercourse with her by murdering her. After that, X murdered her by
strangling her through wringing her neck hard with his hands, and then
forcibly committed sexual intercourse with her. And, this is also (b)the
case of another murder. In this case, since her then-eleven-month-old
daughter was intensely crying in that room, X decided to murder this
daughter for fear of revealing the perpetration of the crime (a). After that,
X slammed her down on the floor and then murdered her also by
strangling her through wrapping his own string around her neck and
wringing it. Furthermore, this is also(c)the case of theft. In this case, X
stole that housewife’s purse in which she kept cash and others, in that
room.

In crimes (a) and (b),, X murdered the housewife and committed sexual
intercourse with her, and murdered also her child in order to avoid
revealing this perpetration. The natures of these crimes are extremely
atrocious, and we cannot find any extenuating circumstances in the
motives and developments of these crimes. In these crimes, with the firm
criminal intent of rape and murder, X trampled the dignity of the
housewife and her child, who had not been at any fault for these crimes,
and took the lives of these people. We must say that these crimes are cold-
blooded, cruel, and inhuman conducts. And also, their consequences were
extremely grave. After X murdered the housewife and her child, he hid
their bodies in a closet in order to delay the revelation of these crimes, and
moreover, X stole that housewife’s purse, as crime (c) shows. In this way,
the circumstances after the murder and sexual intercourse are also
unsavory. The emotions toward these crimes which the bereaved family
feels are extremely intense. Since, in the trial of the original instance, X
made irrational excuses for his intent in each crime, the manner of
murder, and so on, we cannot find the signs of sincere repentance in his
attitude. Furthermore, we cannot underestimate the fact that these crimes
wielded a major impact over the society as the case in which a mother and
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her child of the family living a quiet and happy life were barbarously
murdered at home in broad daylight.

In light of these details of this case, after carefully considering the
details favorable to X, including the fact that X was a juvenile at the time of
the crime, the one that X did not initially planned to murder the housewife
and her child, the one that X has no prior criminal record and it cannot be
said that there is no possibility that X is reformed, and the one that X sent
the bereaved family an apology letter, an indemnification for the damage
from the theft committed by him, and so on, X bears extremely great
criminal liability, and thus the court cannot choose but uphold the death
sentence in the original judgment.

Editorial Note:

This case is well known as “Hikari-Shi-Boshi-Satsugai-Jiken (the case in
which a mother and her child were killed in Hikari City)” in Japan (Hikari
City is located in the eastern part of Yamaguchi Prefecture).

The adjudications of this case generated heated debates in the society.
Above all things, the husband of the murdered housewife conducted the
vigorous campaign to protest over the judgment of the first instance, and
also promoted the nationwide movement to protect crime victims and their
family members. On the other hand, the defendant’s counsel and some
scholars earnestly advocated on behalf of the defendant through a variety
of media. Moreover, the judgment delivered upon this case in the Supreme
Court in 2006 was criticized by researchers in the field of criminal law.
These researchers insisted that the method of applying the standard of
selecting death sentence (the so-called Nagayama standard)which
precedents had formulated was substantially modified in this judgment.
Therefore, they blamed the Supreme Court for having not taken the
necessary procedure to alter the precedent, in which the Supreme Court
has to make a judgment through a full bench.

6. Commercial Law

Xv.Y




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (Japan Color 2001 Coated)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.3
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /None
  /ColorImageResolution 350
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.14286
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /None
  /GrayImageResolution 350
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.14286
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /None
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50083
  /EncodeMonoImages false
  /MonoImageFilter /FlateEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /BleedOffset [
        8.503940
        8.503940
        8.503940
        8.503940
      ]
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /ClipComplexRegions true
        /ConvertStrokesToOutlines false
        /ConvertTextToOutlines false
        /GradientResolution 400
        /LineArtTextResolution 1200
        /PresetName <FEFF005B9AD889E350CF5EA6005D>
        /PresetSelector /HighResolution
        /RasterVectorBalance 1
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MarksOffset 0
      /MarksWeight 0.283460
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PageMarksFile /JapaneseWithCircle
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


