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* Alex Glashausser, Professor of Law, Washburn University School of
Law, Topeka, Kansas, US.A. B.A. 1990, Harvard College; J.D. 1995, Duke
University School of Law. I would like to thank Waseda Law School and the
Waseda University Institute of Comparative Law, and in particular Professor
Shigeo Miyagawa, for the opportunity to present these remarks orally on
July 24, 2013, during my stay at Waseda as a Visiting Scholar.

(1) The Paquete Habana, 175 U.S. 677, 700 (1900) (Gray, J.); see also The
Nereide, 13 U.S. 388, 423 (1815) (Marshall, C.J) (“[Tlhe [Supreme] Court is
bound by the law of nations which is a part of the law of the land.” ).

(2) US. Consr. art. I, § 8

(3) See, e.g, Ware v. Hylton, 3 US. (3 Dall) 199, 281 (1796) (Wilson, J) ( “When the
United States declared their independence, they were bound to receive
the law of nations . ..."); Chisolm v. Georgia, 2 U.S. (2 Dall) 419, 474 (1793)
(Jay, C.J) (“The United States . .., by taking a place among nations of the
earth, bec[ajme amenable to the law of nations ....").
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(4) “The district courts shall have original jurisdiction of any civil action by
an alien for a tort only, committed in violation of the law of nations or a
treaty of the United States.” 28 US.C. § 1350.

(5) Judiciary Act of 1789, ch. 20, § 9(b), 1 Stat. 73, 77.
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720 BUIE, 85 7T A BUFEENCOBIRITEI~NOWEL LT, Z0RT%
NG T T A THERIIPITIRE S/ e FR L7z, MHUEBIFEFREII ST 7T 4T
DFRIREEDORICT AV HICBE L Tz, FEIXT AV H EREOMITEN
FrOFWE R RIE LT, SEARETAEZEN L

JEIEH T BCHPTIX, EEEMEOARAE L BHICHRZ 2 5T L7228, IRk
HHHER D & 9 RS B 5N 5 BB CHEHMNEZ B 72, [ARHOFK~ OH P
X, NEOLEIID2ETHE, TXTOANMERELRBEIID ST 57
DD, NEG—RTIEHAINVEEL—KTH 5, 8

B. Sosa ¥|i®

Filartiga e ASE RS AMETRIR DKM & BV 720 LS A & JBUE A5/ E A
PATHEZEH LT, 72 ) h 0BT o B MEEEOA L TRL,
TFREIET 5 LI 1T o7 4o BFKIL, 2004 4:127% - T, Sosa v. Alvarez-

(6) SeeIIT v. Vencap, Ltd., 519 F.2d 1001, 1015 (1975) (Friendly, J) (calling the
statute “old but little used” and declining to apply it).

(7) 630 F.2d 876 (2d Cir. 1980).

(8) Id.at 890.

(9) E.g, Abebe-Jira v. Negewo, 72 F.3d 844 (11th Cir. 1996) (plaintiffs from
Ethiopia); Kadic v. Karadzi¢, 70 F.3d 232 (2d Cir. 1995) (plaintiffs from
Bosnia-Herzegovina); Xuncax v. Gramajo, 886 F. Supp. 162 (D. Mass. 1995)
(plaintiffs from Guatemala).
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Thh, BELZ LI TOMBEPEFMETH LI ETHD (g0 FHEDF
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C. Kiobel ¥

APEAAEAT 2T 2 5 b B L ik @B geid,  Sosa H ok & 130 B
I, 3R 2 &Y EMEOAFAEDW 2 \ZHT L7z, 2013 412 T X 1172 Kiobel v.
Royal Dutch Petroleum Co. FI# 5 1, 74 Y= U 7T AZFHEEL, £ Y 2,
I, BIOFAT o) TOREEZHELTEHDOTH o7, HEDTHR
FT2HLIATIE, ThOEOBETFA V) TEBFOEBSAMEEEK ZFB L
7o &z, AMEROPEINI KT 2 B REEE TR 0 L TR 28
JEDS 7 SN2 ERTRE N2 BEOTRTIE, BUFAEBANTEIR %= %
L7z 5ez L7z B séll, Shooflafraz® L, BUFAE HIER
ERALL, WRTFREE, SEIFoBMERML-E She, BEMERL
oD, BN S 2 WAUR, NGBS 2098, B KO E2 53 5 R
BTHb, 7AW OFHEEMEOBILE L CTHEH SN0 09 E AR BT
FEThHb,

REBICHHE SN2 E— o LWL, ERESREORETAE ML R
DENEI P TH b, ZOMBEIZEIT B LTGRO KR F AT Y FH|TEK
L 7z amdEfii 5 i, SHEARNEATEO T CTEIMTZAIZOWTT XA ) I D%
HHTCTHF W) BIRRBERIEL 08 M TH 5.

(10) 542 U.S. 692 (2004).

(11) Id. at 730 (quoting The Paquete Habana, 175 U.S. 677, 700 (1900)).
(12) Id. at 724-25.

(13) 133 S. Ct. 1659 (2013).
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(14) Id. at 1665 (quoting Morrison v. Nat'l Australia Bank Ltd., 130 S. Ct. 2869,
2878 (2010)).

(15) Kiobel v. Royal Dutch Petroleum Co., 621 F.3d 111, 149 (2d Cir. 2010)
(holding that “complaint must be dismissed for lack of subject matter
jurisdiction™ ), aff d, 133 S. Ct. 1659, 1663 (2013).

(16) 133 S. Ct. 1659, 1671 (2013) (Breyer, J., concurring).

(17) Filartiga, 630 F.2d at 885 (noting that it was “not extraordinary
for a court to adjudicate a tort claim arising outside of its territorial
jurisdiction”).
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ROFERE OGO L METH %o FEAERE EAR R RE LR

(18) Arbaugh v. Y & H Corp., 546 U.S. 500, 514 (2006) (describing subject-
matter jurisdiction as “a court's power to hear a case”) (quoting United
States v. Cotton, 535 U.S. 625, 630 (2002)).
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PR BEMED 72 W & HIIE S A2 R 7S, IHBCHIE CHRisdie 32 2 & TR CTH
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7o U, MR 2 ATET 2 2 LRI TH B o 2 A,
IR S HE A B L, EWEHFTEES COARTATHB IOV T
FEIBSE: 2 R & Thv W AU, SR IR s 2R I W 34 b 2 PR &
TH2HDOTHoThH, MOFNPT IR BN & 52 2 HW 2 Bz T3 %
TEIRETHRV 40

IR BN, M & R E O 212>V C, Arbaugh v. Y
& H Corp. I o) THML7Z2Z DD D, TOFEMATIE, BEIEH 2 %
HICHERA#E 22 72 4Tl BEEEER 15 AL LoffREIETO
HHMIRFE R L CRAZIE L2, L LT3, BEIE, EoT
TOTRTORFHMZHFIET HHERZ BT 5 L) LRI W TR
AP L7z, L, WEI IS AU EONERZ2 L 2 THEBENR TR -
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(19)  See Judith Resnik, Law's Migration: American Exceptionalism, Silent
Dialogues, and Federalism's Multiple Ports of Entry, 115 YALE L.J. 1564,
1629-31 (2006) (speculating about “the breadth of state judges' power to
develop customary international law when federal judges have declined
to do so” and noting potential violation of doctrine of foreign affairs
preemption but arguing that state judges should not be preempted).

(20)  See RESTATEMENT (THIRD) OF ForeiGN ReLaTIONS Law oF US. § 111 cmt.
d (“[Clustomary international law, while not mentioned explicitly in the
Supremacy Clause, [is] federal law and as such [is] supreme over State
law.”) ; id. § 112(2) ("The determination and interpretation of international
law present federal questions and their disposition by the United States
Supreme Court is conclusive for other courts in the United States.”).

(21) 546 U.S. 500 (2006).
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%] gy LR LT, MEICOWTERERENZHALZ LT b, ZORIEMMS
MOBEBETORY 2R LTS, (1) 74 B EEIETOEIEM L
W EWIHEED, FHEAREATE O T THFSEP TR & h 5 EEBEA D
T EOFERICGET SN, (2) L7zaio T, RUEERIFEDEEREOR
GAEZRFIHICHT END, EWIHEREEL IR b,

(22) EEOC v. Arabian Am. Oil Co., 499 US. 244 (1991).

(23) 546 US. at 511 (characterizing earlier holding as “drive-by jurisdictional
rulin[g]” with “no precedential effect”).

(24)  Morrison v. Nat'l Australia Bank Ltd., 130 S. Ct. 2869, 2877 (2010).

(25) Kiobel, 133 S. Ct. at 1664 (quoting Sosa, 542 U.S. at 713).

(26) 1Id.
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% 572, Kiobel kO HEZ OFMMEICHT 2D 13, ZOEHEOR S 2
CHLOEFEVWTWVWLZETH D,

1. COFEREODER

AN IR, AEARNEAT AR, FAEESENEVWE I A, EET
HBLVIFEETLHED VD, ZORMIC LIUE, BT IR ER
O T CTOMER % FIRT 2 HMICOWTHRILT LMBE R VT WL ESND, ¥
AL, AREEEE 3 FOMPHNTOREFREHI MR Z RIETE S
A, AREBEEEIFIZOL ) LRI OVWTER L TRV ARV E TS
% gno ZOEHOEEMEHIET H50E T, SREFLER 3505KD X H1TH
FELTWAHILEBIE T2, @I [FEHEE--CoEE GREOEE, B
IOSMDOTTHET 2T RTOFMHICRE] op WS OTERTIE, EEEEE
Z, EIEOHRICHIARINTBY, [AREOER] opilE&ins Lsh
% gmo LAPL, TO X9 RRFUCEEM ZFOF I, SRERDLE 35413, Wk

(27) E.g. Curtis A. Bradley, The Alien Tort Statute and Article III, 42 VA. ].
InT'L L. 587, 590-91 (2002) (summarizing argument).

(28) U.S. Consr. art. 111, § 2.

(29) E.g. Anne-Marie Burley, The Alien Tort Statute and the Judiciary Act
of 1789: A Badge of Honor, 83 Am. J. INT'L L. 461, 468 (1989) ( “[The
Alien Tort Statute] can ... be constitutionally justified only as an exercise
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EIARFEAT L RE T MR LRI L2 TRTEOTH D 40
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LIITERV, LAL, —2OF BN ELENL, 72777V A b - R=X=X
IZBWT, John Jay AVBURT & 2SEIBSE B L & BUR L Ty 2 3R 3 B
WKLo THEHEINDGZERZBMELTNVDE I ETH S,
[EFREHFIZ BT, laws of nations (FEIREE ) 1, HIZHE—D
HWRTHREIN, BT 3Nb. 2OHIZOWT 13 MORA AL L
b—HTBLIEMS v LzdTo T, Z0 /IO W TR Z M
BUFF IAT Ay S IR BUFF IS AT 2 RO M ANIT - 2 5 & v ) AU L]
ZONBERETH D] o
O, AESEREELEOMEDO —ERICHETL L TV D Z EPZOEENE
DFEELFE LTSNS, BFERY LE—HERREDO X N —13£ <
HEELTEY, GRERDE 3 5FOHMHL 2 THEMHE SN2 L13H 2
< (32)0
SH, Wb 5 CHIEBEOZRICB VT, EREEESGREOHETH S
L, WP LTYD o WHBIREY 274 M A M3 ML, [HE

of the federal question jurisdiction.”); see also William S. Dodge, The
Constitutionality of the Alien Tort Statute: Some Observations on Text
and Context, 42 Va. J. INT'L L. 687, 689, 700 (2002) (arguing that because
international law qualifies as “La[w] of the United States,” Alien Tort
Statute is constitutional, and also raising possibility of other constitutional
foundations).

(30) Bradley, supra note 27, at 590-91, 597 (contrasting references to treaties
with omission of “law of nations” and rejecting claim that customary
international law fits within article III provision about “Laws of the United
States”).

(31) TuE FeperaLisT No. 3 (John Jay).

(32) See Dodge, supra note 29, at 709-10 (calling that overlap “perhaps the
most persuasive evidence” of constitutionality).

(33) ResTATEMENT (THIRD) OF FOREIGN RELATIONS Law oF U.S. § 111 reporter’s note
3 (“[TThe modern view is that customary international law in the United
States is federal law.”); Lours HENKIN, FOREIGN AFFAIRS AND THE UNITED
StATES CoNnsTITUTION 238-39 (2d ed. 1996) (recounting doctrinal history
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RS 2 EREEETH 5o g5 LR TW 5, Sosa HIH T Kiobel T
b, EREBIINEARETAEOGBEEEZI) LFCidvivy, LaL, 9
THOEBNETHIIH o 72D, A LR EZZE LA TIEW AR,

2. FHEEZEDEVN EIIOVWT

S UHME AR EAT A A ER TH IS, I 2 3 E s 2
L2 THL00, ERMEZERL T, TXTOEBAEITBORLIZHT
FTHIENTE D, LAL, MEKIZZFDL) BUEE LTIV R, [[{lik
PEETHLLVIFIHRTD, COFRIFARRDI LWL V) RO VHITE
Y/

1789 4E 2 85— AHIBRE &1, WIEITBIE SN2 T T OFEEME & IR EH
FHZHEME L 72 b1 Tl vo SHERIAREAT AL, SAEBIFREEZ RS 54
Pl A L 2SI ST 50 2N, HEFMRE % 20T 7240 E I3
HEHFCTHEFE 2T HEEZHL 72DICHESN/-OTH Y, HIRBHFTIHF

and concluding that ‘[ijnternational law is considered to be included” in
article IIT provision about judicial power); Louis Henkin, International Law
As Law in the United States, 82 MicH. L. Rev. 1555, 1559-60 (1984) (noting
“general agreement . . . that cases arising under international law are
‘cases arising under . .. the Laws of the United States  and therefore are
within the judicial power of the United States under article III").

(34) ResTATEMENT (THRD) oF ForeioN ReLaTiONs Law oF US. § 111 reporter's note
4 (noting that federal judicial power extends to cases arising under
customary international law) (quoting The Paquete Habana, 175 U.S. 677,
700 (1900)).

(35) 630 F.2d at 885; see also id. at 887 (quoting THE FEDERALIST No. 3).

(36) See Dodge, supra note 29, at 692-94 (sketching history leading to
enactment); John C. Massaro, The Forgotten Jurisdiction, 33 N. ILL. U. L.
Rev. 83, 90-91 (2012) (noting “[a] number of highly publicized incidents
involving proceedings in state courts with respect to foreign citizens and
foreign affairs” that occurred during and soon before the drafting of the
Constitution).
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ENT wpo T BITZD 1980 4E1C Filartiga FlHeid, SHEAAEAT 2112 65 % K
ERAAPZDTH D, HWiko 5 7 A, FEHIROBEILIC LY, SEAASETS
FE, MHOHAEERE LD TH S, HLv, ZLTHTETH DD
BT O HIR AT EEMEIC IS A 3RO E BY TH 5. [Eik, B8, B
L UEREDOEHIDOT THELBETOREFRR] o) (BEEILOELDOTE
BL) DSEFBHFOFEE SN TWh, EIFEO T TEL 24 TOEIHHE
AT TOFL oD TH L0 5, SWEARETHED L) RIFHOF
MBS 23, BN RERE Ko T be 4

Kiobel F: TO & O LI T, Ginsburg BHIE L, —#en) 2 & e
NG ABAEDERDS T TH S Z L 2N R LR L7240 HRIFEYIC
b, [HEAAREAT A E 2RI 2 LTE ] (4 LB L T/, Scalia #
H'E 1 Ginsburg ZHE L X RN ER L > TV, BHROD 2 idma 7% sh

(37) Judiciary Act of 1789, ch. 20, § 9(b), 1 Stat. 73, 77 (“[Tlhe district courts
shall . . . have cognizance . .. of all causes where an alien sues for a tort
only in violation of the law of nations or a treaty of the United States.”).

(38) Jurisdiction and Removal Act of 1875, ch. 137, § 1, 18 Stat. 470.

(39) Id.

(40) Federal Question Jurisdictional Amendments Act of 1980, Pub. L. 96-486,
§ 2(a), 94 Stat. 2369.

(41) 28 USC. § 1331

(42) Cf. Arbaugh, 546 U.S. at 503-05 (explaining historical reason for
overlapping narrow and broad statutes supporting federal jurisdiction in
cases arising under Title VII of Civil Rights Act of 1964).

(43) Transcript of Oral Argument at 17-20 (Oct. 1, 2012), Kiobel v. Royal Dutch
Petroleum Co., 133 S. Ct. 1659 (2013) (No. 10-1491).

(44) Id. at 17.
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Ginsburg HHEORBE TR DOH 2 5O TH 5o FEAREAT A
&, HFEECHIT IS R A 5 S N B RO RO EW TH 5o EWIAl
HEFL 9 B0, ZOEROLEIMEOKLEELETLE ). HHNL,
COBHEO T TOEFEEOMPINE LD b, ZOEENEGETHLICLTD
THEMEA 2 W L 2RO ERETH D, b L, EBEAPFATAEORRK % ER
FHHMAY, AREEEE 3L [ZoBE AREOBH, BIUEHOT
THEULETOHEMN] ITHSTLOTHIUE, ZoFE, BULOMEFLEH T
OIS O — BN BB T 2 RIS N T 5 450 D DRI ENE
DR B L5, TEEREOMEILEIHETH 50 4

MEI AR EATH OFIT BT 2 HWEEE, RN T U7 40Tk
THLEPMEL, BURO—i 2 d B MEEAOFHICESCb0THL I L
ZEONIE, WITEHPNIRILO 7 WIgALEH ORISR Ol & 5 2 L1
HBWETTHD 0 TN DOFATENPT OBIO M 2T IL, MR A E
DN S, KO AREWN LRSI THH Yo €91 THIEICEST, T
AN B OFHFEEREORBICL ) EROD HEHE RTINS TESLT
H59o

(45)  See ReSTATEMENT (THIRD) OF FOREIGN RELATIONS Law oF US. § 111 cmt. e
(citing 28 U.S.C. § 1331 for proposition that “[clivil actions arising under
international law . . . are within the jurisdiction of the United States
district courts”).

(46) HEeNKIN, supra note 33, at 239 (concluding that cases arising under
customary international law qualify for federal jurisdiction); see also
RESTATEMENT (THIRD) OF ForEIGN RELATIONS Law orF US. § 112 (2) (“The
determination and interpretation of international law present federal
questions . ...").

(47)  See, e.g. Hartford Fire Ins. Co. v. California, 509 U.S. 764, 812-13 (Scalia,
J., dissenting) (distinguishing carefully between question of jurisdiction
under 28 U.S.C. § 1331 and extraterritorial application of substantive
statute); Litecubes, LLC v. N. Light Prods., 523 F.3d 1353, 1366 (Fed. Cir.
2008) (separating analysis of jurisdiction under 28 U.S.C. § 1331 from
extraterritorial application of substantive statute).
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WE oM, T AU H ORI META U7 E AR RO ARELTHICD
WTHIHTRETHLEVIEZEZFHIINT LA VDL THS ), BHEFFEL
DB, 172, BLOZENS L OBHFTOBY 2 BIRA, EDO XD HIFHTD
WSt b, SHITHWOLEWTD 5%, Kiobel H Pt T DH TG 22 84}
W OB L FYEEORERZ EMLT 5 0TI BV MBI b EE ol
A, AHEAR L OINETORESTHEE T A ) A OFHFT CHMT 2 2 L 2 RE
T5HIENHERD 450

A MHAEEE

BT DS E DS ORI DOV THIT ZIZOWTHETH S Z LIFIEY
B L THD, SIANEHMIED L) REEE 2T EIMETH L, HEAORE
THFRRTHN, ZTOMOFRTHR, WNAFEEOBRIE, iy, R
BLUFREOBBIAR T THH I LB, FHFT o FFHE R o w1k
R S L ERWREICT Bo T A Y A OMEFEHT TR, AREEEESBIED
Fa— - TR AFHEPINEZRAET S 490

HHEREN 2 Bt & LAMNETOFBICD RV SN 2 A1, SAE
B — I  OLHD S OB T 50 —REEONR L 025729121
EANET 2D A% [REWICREEE T %IEEL, TAYAED Tk
W TR - 7] B2 A5 D TRIFNIZR SRV 5o Kiobel FED
ST, RRUFE IEEI NEBEOR OB ME L 720 Eh %
%otmwGm%mgﬁﬂﬁ#ﬁ%@?ﬂUﬁk@%@#—ﬂ (EL NPV
FWEHEZRGEZ LTI 2EER L &1, BEROFRDMIEAIELLZE

(48)  Developments in the Law: Extraterritoriality, 124 Harv. L. Rev. 1226, 1229
(2011) (summarizing limitations courts have imposed on alien tort cases).

(49) Omni Capital Int'l, Ltd. v. Rudolf Wolff & Co., 484 U.S. 97, 103-04 (1987).

(50) Goodyear Dunlop Tires Operations, S.A. v. Brown, 131 S. Ct. 2846, 2851
(2011) (quoting Int'l Shoe Co. v. Washington, 326 U.S. 310, 317 (1945))
(overturning a state court's assertion of jurisdiction over a corporation
from another nation).

(51) Transcript of Oral Argument at 34, 16, 22, 53-54 (Oct. 1, 2012), Kiobel v.
Royal Dutch Petroleum Co., 133 S. Ct. 1659 (2013) (No. 10-1491).
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Kenney #:HE 13PN 22 B M %2 5 OFRRMABEAICHAQ [ LT 2
HEANDT A HZBWTEBEGER DT EZTUE, 7 20 AR
DEDEDOFHITOTFBRONRL LD ? ] 5 EHEM L. BEMOIIR
X, WALER OB TH o 7275, BRI AFHEELEIEDY 0H 5 EE
Thb, TAVAFENZE, WHROLEOEOFHTTHRBRONGIIHR L DI
TRV, FHITOFEREOTHER DL Lo [#HMEEE (adjudicative
jurisdiction) | ®EHIZE S b D THNEFRRONRIZR S, ZTOFEHIE, T
AVADTF 22—« TOXAFHOFEHEHPOLDTH D 50

Kiobel ¥l DHEEERIIF L X 12 2 —F 1 v iz B L 72
KEROGmT 5L AT, BIVEHGEOHE 2 @H L& F0ux, TEEst
EA7 2D AhhiREZNSHENEOEFFFICHMEL, TAY A ThRINES
NBEBEEDITHICDEZFDOEFEZMI L ERDBEVIDTH D] 550
A LVOLEED, LALENEERTH L, TA) I TTRIIEEE 22
E &R W23 720 0%z D B GEICOR, FEIIHBRING,
Kiobel M TlE, 7 2 V) A OFH AP NSRS 2 FEEMEZ T3 5 72
FOBMDD 2 A EN TR WA, FOHMN L INTV RV &I,
WAHNER OB A L7720, FEEROEEZ AT HH L 32 5%,
B. ™MEEREAEDEME

FIRFH T S E FEME D A NBFEME D W72 LT Td, FHFNIAE Ak
EOFEHIZLY, FRE2HATTL2HERAMELET L. TOERE, FETOHRM
ALV EYTHLYEHRA R TS 2 B2 BN 5, TOMRER
HpZ, Piper Aircraft v. Reyno ¥ 5 TH 5. RITEFIOBHHZ O AT v
bT v RAMBEADS, T AY S OHEEE T uR T BE S TR S
T, Bl BFREOMEELEZE LT, KERIEIATY FT ¥ FHLD @) 4RE
EHTH S &) BB O AERBE L. 2iUL, 72 4 OFHPT A

(52) Id. at 53-54.

(53) Id.atbh.

(54) RESTATEMENT (THIRD) OF FOREIGN RELATIONS Law oF US. § 421 (listing
factors for assessing reasonableness of exercise of adjudicative jurisdiction).

(55) 133 S. Ct. at 1669.

(56) 454 U.S. 235 (1981).
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HWEEM ARV E W) TETIERL ), TRT AV AIEATHLHEC
DVTHABEEMZ 20 E W) TETERL & AMECBFLZTY + 5
VRO [BRWHIZE] OBLE»S 7 2 A OMESHRET A AT [HERFFT
DI TR V] LENTZHLETH S 590

Piper Aircraft ¥, AEHBEEOHEIMENER LD T A ) I ~NOFHA%
A0S [Fk% | EHTHL E KB o  OEIIIIHE AR ELTE D
FUHTHRRICEA SN DOTH Y, Kiobel PR TIZIREHAT AV A
BWAVEN G EOHEENZB/MNT 52 LIk 2R LOBREEHD L LDTY
b, DEMMmTIE, FHHIEIAEEEEOEHZ REEONL~DBEIIE
ZRDBIZOIHRHEBIMLTHLZ o L2 L, ERIAMEEEZORLEITE LA
A5 72 L @, Roberts BEHHEOFERIZZOMMEEZEEHLTVD oo ¥
ROBHFNE, COERESFICHEE, FERIIAEL T —EoFHEsE
DFHFNCBRLONL YRV EEZEZ L L EI2IE, ZOL)ICHEZ LMY S
ZLEBTELDTHD o

(57) The defendants removed the case from state to federal court on the basis
of diversity of citizenship. Reyno v. Piper Aircraft Co., 630 F.2d 149, 154 (3d
Cir. 1980).

(58) One of the defendants challenged personal jurisdiction in California,
before the case was transferred to Pennsylvania. /d.

(59)  Piper Aircraft, 454 US. at 260-61.

(60) Id. at 249-50, 252.

(61) Transcript of Oral Argument at 5, 8, 17 (Oct. 1, 2012), Kiobel v. Royal
Dutch Petroleum Co., 133 S. Ct. 1659 (2013) (No. 10-1491).

(62) The defendants had moved to dismiss on grounds of forum non
conveniens in a companion case. See id. at 16, 53-54 (describing appellate
reversal of dismissal in Wiwa case).

(63) Justice Breyer's concurring opinion raised forum non conveniens as a

“[flurther limiting principle,” beyond jurisdiction, to insure that U.S.
courts hear cases “only where distinct American interests are at issue.”
133 S. Ct. at 1674, 1677 (Breyer, J., concurring).

(64) The Fildrtiga defendant unsuccessfully moved to dismiss on the ground
of forum non conveniens. The court of appeals recognized the doctrine
as a ‘critical” issue but did not address it because the trial court had
not acted on the motion, dismissing instead for lack of subject-matter
jurisdiction. Filartiga v. Pesnia-Arala, 630 F.2d 876, 830 n.6 (2d Cir. 1980).
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wROB, 51T, B, HEOREOEE, F 71347 AMEORE % $#IR
FTHIEEROONE, WTNOBEELFIHTETEVIEAICOA, KM
DFEEZEFMTH I EDVBOOENDL, TOHFICH, FHEIRAZEEDIWE
WX 20 NEEEMEZ RO 2 LIZLETH S,

EBEED 74 V2 ) 7 OENEED, Kiobel F4: 0 K& I IEFAHTEET
3772k Thrb, OVARWARZ LIE, + T > & Rla T EOENEHT
MEEDFREZ FHS L ZEDBMR BN 7200 TH L, wFhicd L, Kb
FOEAR CRBEEROBIII M BN TH D I L 2 BD TV g0 €
DX BB X2 REINEMEETI SR T L 2T 59 2 TR
D, EBEAPATAOFHEZ AEOFHPICHIM S L) & LV ERE, fE
DEHIINC & 5 FIESERRIC R 258 LRGSR 2 v,

D. fhoREE

HIREA L, BURMIEOBE, ERRALE, ERATA 0N Sfio i
%, NRLOBENEL ) 2HFOFRMEZHIRT 5720128H L9 %, Kiobel
oW, CoOFMFEE#T S L) CHHIE ST 22BN END D
ZEERBD TN, 2RI 56T, #E I m &SI [DEsbE G e o]
e %, JHETOTBIZED D ETONEARNETEOFIEA 7T —
ELTHEATE] g &9I1kD72, HEOFRBAIMAOERTIE, BILERE
TEOHCEHOEER L » M, [HHBICL > TESh2e&To [FEH] %20
WTHZETHD]

LAL, ThoD% L ORIBEROEEFR A > M, EIETBH 23

(65) Transcript of Oral Argument at 14-15 (Oct. 1, 2012), Kiobel v. Royal Dutch
Petroleum Co., 133 S. Ct. 1659 (2013) (No. 10-1491).

(66) Id. at 37.

(67) Id. at 30-31 (citing exhaustion and the political question doctrine as
examples).
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5o FEBREZRBHT 250205 &3 2 FHEICHT 250, EINEOE
BHOBEEA LS E RV, LA L, &L Kiobel HIHIZBWT I EMR
PUZ L CEIRZZHIF L7z ISEHFNE Z OFF 2 M3 B HERZ RV Tidw
Twe LA L, EERIE, HWAEEMEOAGFAZHHIC LR OHT 2 584
L7z Heo b 72 59 IGIE, FIEIRIGAME TE U2z EBARSAT B0 ditt %
FHTLHERZH -2 0EVI LDTH S,

Lo L, BT SICZOHEREA L TV D EELRSTVRDDIE,
A E AR BAT R Do T2 Ok if%éobﬂﬁﬁﬂiéﬁofiw
D, BHOFHEE RS> Twb, BUEL, BIEOTTELLETORMIC
FEETENEZ R0 5 X 0 JLHPH 2 DT 5o ﬂ)\ﬂi&ﬁﬁ@%#%ﬁ L
CMBT 2720121, BHINIAEANEAT L EEZ BEHITRXETH L, 251
L, BHPNE oY, FFRNFEE, T4, BIOHEMIIOE 5%
%@%5$#V@%¢5%<@&@%@ﬂ?«%f%éoL#L,%@m#h
BAEHDO VI, BT FRRBIC A ) RETH Y, #idT 24
%@Wﬁyﬂ%T«éfééoﬁ%ﬁkowf®%$%ﬁbfl%,TXUﬁ
OFFIFNL, [EEEIRPEOLEDO—FHTH D] ¢ &V HROES % HR
HHLDETHILNTELDTH b,

(68) The Paquete Habana, 175 U.S. 677, 700 (1900) ; ¢f. HENKIN, supra note 33,
at 246 (calling for Supreme Court to build on that comment by addressing
more details about customary international law).
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